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PREFACE, 

TTHIS Tolume is published as a supplement to the new Consolidated 
Digest, 1836 — 1909. It contains the cases reported in the four 
Series of the Indian Law Reports for 1918, the Law Reports Indian 
Appeals and the Calcutta Weekly Notes for the year 1917-18, 

The difierent sets of Law Reports in which the same cases have been 
reported, are specifically noted in the “ Table of Cases ” published with 
this volume. 

For easy reference, several words and phrases, which are expounded 
in the judgments digested in this volume, are given in a separate list 
.arranged in alphabetical order, under the heading “ Words and Phrases. ” 


High Court, Calcutta : 

Tlie 16th July 1919. 


B- D. Bose. 
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ANNUAL DIGEST 

OF ^ 

THE HIGH COURT REPORTS 

AND OP 

THE PRiyr COUNCIL REPORTS OF APPEALS FROM INDIA, 

1918. 


A 

ABANDONMENT OP HOLDING. 

Tenant transferring 

entire holding but retaining homestead hut not 'paying 
rent — Stranger in possessioji of land leased — Posses- 
sion if and when adverse to landlord. Though there 
is no inflxihle rule of law that a Court is not com- 
petent to determine that the rights of the parties 
htigants are reaHy different from what is alleged 
either by the plaintiff or by the defendant, it is 
absolutely necessary that the determination in a 
cause should be founded upon a ease either to be 
found in the pleadings or involved in or consistent 
with the case thereby made. Where, notwith- 
standing the sale of the entire land of an agrieul- j 
tural tenancy, the tenant remains in occupation of 
the homestead portion covering about one-tenth of 
the whole area without, however, making any 
arrangement for payment of rent to the landlord : 
Held, that the tenant must taken to have aban- 
doned the land. Time does not begin to run 
against the landlord in favour of a stranger in 
occupation of the leased land until the tenancy has 
terminated. Where the» tenant was not shown to 
have discontinued paying rent until well within 
the period of limitation : Held, that a suit for 
recovery against a stranger in possession was not 
time-barred. Ishan Chandea Dhttpi v. Nishi 
€handea Dhupi (1917) . . 22 C. W. N. 853 

ABATEMENT OF SUIT. 

See Limitation . 1. L. R. 46 Calc. 94 

See Pasties . I, L. R. 45 Calc. 862 
ABDUCTION. 

— ^ Abduction of married 

woman with intent to compel her to marry another — 
Many P meaning of — Penal Code {Act XLV of 
mO), s. See—Valid Marriage. S, 366 of the Penal 
-Code applies to the case of abduction of a married 
woman with intent to compel her to marry. The 
word “ marry ” therein implies, as in s. 494, going 
through a form of marriage, whether the same is 
in fact valid or not. Tahee Khan and Othees v. 
Emeeeoe (1917) . . I. L. R. 45 Calc. 641 

ABETMENT OF AN ABETMENT. 

See Penal Code, s. 108 . 

22 C. W. N. 1045 


ABWAB. 

See Illegal Cess 

I. L. R. 45 Calc. 59 
See Peshkosh . I. L. R. 45 Calc. 866 

ACCESSORY EASEMENT. 

See Easements Act (V op 1SS2), s. 24. 

I. L. R. 42 Bom. 529 

ACCOUNT. 

suit for — 

See CouET-FEB . I, L. R. 45 Calc, 634 
See Pabtneeseip I. L. R. 40 Ail. 446 
See Peincipal and Agent. 

I. L. R. 41 Mad. 1 

ACCOUNT BOOKS. 

entries in, as evidence — 

See NIahomedan Law — Maeeiage. 

I. L. R. 45 Calc. 878 

ACCUSED. 

See Witness . I. L. R, 45 Calc. 720 

ACT. 

1856— XV. 

See Hindu Widows' Rb-maeeiage Act, 

1859— XI. 

See Revenue Sale Law. 

1859-^m. 

See Woekman’s Beeach of Conteaco? . 
Act. 

1860— XLV. 

See Penal Code. 

1863— XX, 

See Religious Endowments Acts. 

1865— m. 

See Common Caeeiees Act. 

^ 1867— m. 

See PuBLio Gambling Act. 

— ^ 1868— XIX. 

See OuDH Rent Act 

1869— IV, 

See DrvoECB Act. 
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ACT — conid, 

1870— VIL 

See CoiTBT-rEEs Act. 

1871— XXIII 

Sle Pensions Act. 

1872—1. 

See Evidence Act. 

1872— IX. 

See Contract Act. 

1872— XV. 

See Chbistian Maeeiaoe Act.] 

1873— X. 

See Oaths Act, 

187^XIV. 

See Scheduled Distbicts Act. 

1875— IX. 

See Majority Act. 

1877—1 

See Specific )Relief Act. 

1877— XV. 

See Limitation Act, 1877. 

1878—1 

See Opium Act. 

1878— vn. 

See Forest Act. 

1878— XI. 

See Arms Act. 

— 1879— xvni 

See Legal Pbactitionees Act. 

1881— V. 

See Probate and ADaiiNiSTBATiON Act. 

1881— XXVI. 

See Negotiable Instruments |Aot. 

1882— n. 

See Trusts Act. 

1882— IV. 

See Transfer of Property Act. 

1882— V. 

See Easements Act, 

1882— VI 

See Indian Companies Act. 

1882— XIV. 

See Civil Procedure Code, 1882. 

— 1882— XV. 

See Presidency Small Cause Courts 
Act. 

1883— XIX. 

See Land Improvements Loans Act. • 

1885— vm. 

See Bengal Tenancy Act, 

1887— rx. i 

See Peovinoial Small Cause Courts 
Act. 

: 1887— XII. 

See Civil Court Act, 


ACT — concld. 

1889—11. 

See Private Fisheries Act. 

1889— VII. 

See Succession Certificate Act. 

1890— rx. 

See Railways Act. 

1893— IV. 

See Partition Act. 

1893— X. 

See Oaths Act. 

1894—1. 

See Land Acquisition Act. 

1895— XV. 

See Crown Grants Act. 

1897— X. 

See General Claus is Act. 

1898— V. 

See Criminal Procedure Code. 

1899—11. 

See Stamp Act. 

1899— IX. 

See Arbitration Act. 

1904— vn. 

See Ancient Monuments Preservation 
Act. 

1907— III. 

See Provincial Insolvency Act. 

: 1908— V. 

See Civil Procedure Code. 

1908— IX. 

See Limitation Act. 

1908— XVI. 

See Registration Act. 

1909— in. 

See Presidency Towns Insolve ncy 
Act. 

1911— n. 

See Patents and Designs Act. 

1912— 11. 

See Co-operative Societies Act. 

1912— IV. 

See Lunacy Act. 

1913— VII. 

See Companies Act. 

1914— Vin. 

/S'ee'fMoTOR Vehicles Act. i 

ADEN ACT (II OF 1864). 

3. S— 

See Assessment I. L. R. 42 Bom. 602 
ADJOURNMENT. 

See Criminal Procedure Code (Act V 
OF 1898), s. 344. 

L L. R, 42 Bom. 254 
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ADramSTRATION, 

Grown debt, priority of 

— Still-head duty — English mortgage of immoveables 
' — Fixtures — Hypothecation of moveables and shares. 
The owner of a distillery died, leaving a certain 
debt due to Government as stiU-head duty in 
respect thereof, as also two mortgages (in the 
English form) on the land and premises together 
with the buildings and structures thereon constitu- 
'ting the distillery, the first mortgage being in 
favour of the Alliance Bank of Simla, Ld., and the 
second in favour of the Delhi and London Bank,, 
Ld. The moveables appertaining to the distillery 
were similarly hypothecated to the said Banks 
and certain shares registered in the deceased’s 
name were hypothecated to and deposited with the 
Alliance Bank. Held, that so far as the immove- 
able properties were concerned including the 
fixtures, the Crown was not entitled to priority, 
that the Alliance Bank as first mortgagee ranked 
first, but the Delhi and London Bank as second 
mortgagee was not entitled to priority over the 
Crown. Dost Muhammad Khan v. Maniram, I. L. 
jR. 29 All. o37, Hama Chandra v. Pifchai Kanni, 
1, L. B, 7 Mad, 434, Ibrahim Khan Sahib v. 
Rangasami Kaichen, I. L. B. 28 Mad, 420, fol- 
lowed. Mersey Steel and Iron Co. v. Naylor 
Benzon & Co., L. B. 9 Q. B. D. 648 ; L. B. 
9 A. C. 434, The Secretary of State for India 
V. Bombay Landing and Shipping Co., 5 Bom. 
H. C. B. {0. C.) 23, Giles v. Grover, 9 Bing: 128, 
The King v. Cotton, {1731) Parker _ 112, Ganpat- 
puiaya v. The Collector of Kanani, I, L. B. 1 Bom. 
7, Puthia Valapil Barga v. Veloth Assenar, I. L. B. 
25 Mad. 733, Gayanada Bala Dassee v. Butto 
Kristo Bairagi, I. L, B. 33 Calc. 1040. The 
^Collector of Moradabad v. Muhammad Daim, 1. L. 
B. 2 All. 196, referred to. Be Henley <£? Co., 
L. B. 9 Ch. D. 469, New South Wales Taxation 
Commissioners v. Palmer, [lOOIl A, C. 179, Bex v. 
Wells, 16 Bast 278, distinguished. So far as the 
moveable properties and the shares were con- 
cerned, the Alhanee Bank did not have priority 
over th4 Crown. Harrol v. Plenty, \1901} 2 Ch, 
314, followed. Bank ok XJppeb India v. The 
Administratoe-Genebal of Bengal .(1917). 

I. L. R. 45 Calc. 653 

-ADMINISTRATION SUIT.1 

See CoiTET-FEE ; . I, L. R. 45 Calc. 634 

ADMIRALTY OFFENCES (COLONIAL) ACT (12 
& 13 VIC. C. 96). 

See High Seas . I. L. R. 42 Bom. 234 
-ADMISSIBILITY. 

See Deposition . I. L. R. 45 Calc. 825 
ADMISSION. 

See Evidence Act (I of 1872), s. 58. 

I. L. R. 42 Bom. 352 
See Babties . 1. L. R. 45 Calc. 159 

JIDOPTION. 

See Bdbmese Bdddist Law. 

I. L. R. 45 Calc. 1 

See Hindu Law — Adoption. 

I. L. R. 42 Bom. 547 
- I. L. R. 40 All. 598 

See Tbansfeb of Pbopebty Act (IV of 
1882), s. 6(a) . L L. R. 40 All. 692 


ADOPTION — concld. 

— by widow — 

See Hindu Law— Alienation. 

I. L. R. 41 Mad. 75 

Dvyamushayana form— 

See Hindu Law — Adoption. 

I. L. R. 42 Bom. 277 

ADULTERATED GHEE. 

See Calcutta Municipal Act (Bbng 
III of 1899), s. 495 A. 

22 C. W. N. 745 

ADULTERATION. 

See United Provinces Prevention of 
Adulteration Act (VI of 1912), ss. 

4, 6 . . I. L. R. 40 All. 661 

ADVERSE POSSESSION. 

See Landlord and Tenant. 

I. L. R. 45 Calc. 756 
See Limitation Act (IX of 1908), s. 23 ; 
ScH. I, Art. 144. 

I. L. R. 40 AH. 461 
See LnoTATiON Act (IX of 1908), Soh. 
1, Arts. 120, 144. 

I. L. R. 42 Bom. 333 
See Limitation Act (IX of 1908), Sch. 1, 
Arts. 141, 144. 

I. L. R. 42 Bom. 714 

against a Hindu widow — 

See Hindu Law — Joint Family. 

I. L. R. 42 Bom. 69 


AFFREIGHTMENT. 

contract of — 

See Sale of Goods. 

I. L. R. 45 Calc. 28 

AGENCY. 

termination of — 

See Principal and Agent. 

I. L. R. 41 Mad. 1. 


AGENCY RULES OF GODAVARI DISTRICT. 
rr. 8 and 16 — 


Dismissal of suit, for 

default, by Assistant Agent — Order of Agent restoring 
suit — Revision petition^ to High Court, maintain- 
ability of — Decree under rule 8, construction of — 
Order setting aside dismissal without notice to defend- 
ant, validity of — Petition to Government, necessity 
for. An order, passed by a Government Agent, 
directing that a suit dismissed by an Assistant 
Agent for -default of appearance of the plaintifi be 
restored to file, is not a decree within the meaning 
of rule 8 of the Agency Rules for the Godavari 
district, and is not revisable by the High Court 
by a petition filed directly in the High Court. 
Sri Pedda Vih'ama Deo Garu v. The Maharaja of 
Jeypore, (1916) 4 L, W, 499, followed. Venkata 
NaGABUSHANAM V, IklAHALAKSHMI (1917). 

1. L. R. 41 Mad. 825 


AGENT. 


See Negotiable Instruments Act 
(XXVI OF 1881), ss. 26, 27, 28. 

I. L. R. 41 Mad. 815 


See Principal and Agent. 

I. L. R. 41 Mad. 1 
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AGENT AND PRINCIPAL. 

Bee Company L L. R. 42 Bom. 159 

AGRA TENANCY ACT (II OP 1901). 

SS. 10, 20 — Attempt to evade the 

provisions of the laio as to the alienation of sir land — 
Mortgage and relinquish ment of ex-proprietary rights 
executed by two separate documents of even date. 
Certain zamindars, appurtenant to whose pro- 
prietary share was a considerable area of sir land, 
executed on the same^ay in favour of creditors to 
whom they were indebted to the extent of Rs. 9,000, 
two documents. By one of these, the proprietors 
covenanted to mortgage with possession 30 bighas 
of land forming part of their sir lands. They 
recited that they had put the mortgagee in actual 
possession of the land in question, surrendering 
ail their rights in the sir and khudhasht. They 
further covenanted that if the mortgagees should 
fail to obtain possession, or if the mortgagors 
should after all not give up the sir land from, their 
own cultivation, or should set up any claim to 
hold it as ex-proprietary tenants, then the mort- 
gagees should be entitled to sue for their mortgage 
money with heavy interest and to enforce the same 
by sale of the proprietary rights of the mortgagors, 
not merely in the 30 bighas of sir land, but in a 
total area of 63 bighas and odd belonging to the 
mortgagors. The consideration of this document 
was stated at a sum of Rs, 8,000. A further 
attempt was made to safeguard the mortgagees by 
the insertion of a covenant that they should, 
further, be entitled at any time to sue for the 
principal of their mortgage debt and to bring to 
sale the proprietary rights of the mortgagors in this 
area of 30 bighas which was formally hypothecated 
as security for the debt. The other document was 
a deed of relinquishment, by which the mort- 
gagors under the foim-Gi deed purported to sur- 
render or to relinquish in favour of the mortgagees 
in return for a consideration of Rs. 1,000, their 
rights as ex-proprietary tenants in the 30 bighas 
of sir land in question. Held, that the whole tran- 
saction was but a single one effected under cover 
of two deeds, and was nothing more than an 
attempt to evade by an ingenious device the pro- 
visions of sections 10 and 20 of the Agra Tenancy 
Act, 1901. Moti Chand v. Ikram-ullah Khan, I. L, 
B. B9 All, 173, and Dipan Bai v. Bam Khelawan, 
I, L, B, 32 All, 383, followed. LeJchraj v. 
Parshadi, 6 A, L. 1, 713, discussed. Mm Dad 
Khan v, Ramzan Khan (1918)- 

I. L. R. 40 All. 449 

■ S. 20 — Occupancy tenancy acquired by 

a member of a joint Hindu family — Profits thrown 
into common stock — Member of joint family other 
than the tenant allowed to cultivate, A special 
Statute Hke the Agra Tenancy Act can and does 
modify the operation of the ordinary Hindu Law 
in certain matters." Where a zamindar admitted 
as an occupancy tenant a person who was a member 
of a Joint Hindu family, it was held that such 
tenant did not, by throwing the profits derived 
fjrpm this land into the common stock of the joint 
family, cause the tenancy to become part of the 
joint family property, nor did he, by aUowing 
another member of the joint family to cultivate 
specific plots forming parts of the holding, effect 
any hing more than the creation of a subtenancy 
in favour of such member. Kallh v, Sital (1918). 

L L, R. 40 AB. 314 


AGRA TENANCY ACT (II OF 1901)-~co?2id. 

S. 34 — Person occupying land without 

consent of landlord — Ejectment — Non-occupancy ten- 
ant — Usufructuary mortgagee entitled to possession o- 
The plaintiffs were the usufructuary mortgagees 
entitled to possession of the mortgaged property. 
The defendant having acquired a part of the- 
equity of redemption asserted a right to the posse- 
ssion of some of the sir lands comprised in the 
mortgage without tendering the mortgage money, 
and somehow managed to get into possession 
of certain plots. Held, that s. 34 of the Agra 
Tenancy Act, 1901, . applied, and the defendani? 
could be regarded as a person in possession of a 
Irnd without the consent of the land lord and 
ejected as if he were non-occupancy tenant. BalH 
V, Nanbat Bingh, 9 A, L, J. 771, followed. 
Jagardeo Singh v, Ali Hammad (1918) 

I. L. R. 40 Ali. 30(^ 

SS. 57, 65, 167— 

See Civil and Revenue Courts. 

I. L. R. 40 All. 646' 

s. 95— 

Bee Court-fees Act (VII of 1870), Son. 

II, Art. 5 ; s. 7, xL 

I. L. R. 40 All. 356 

SS. 95, 177 (/) — Civil and Bevenue 

Courts — Jurisdiction — Appeal, A party to a suit 
in a Revenue Court cannot, merely by formally 
raising an absolutely untenable plea of jurisdiction ^ 
remove the case from the Revenue Court to a Civil 
Court. Deo Narain Singh v, Sitla Bakhsh 
Singh (1916). . . . I. L. R. All. 177 

S, l^if—Bestimption of muafi — “ Pro- 
prietor'’^ — Perpetual lessee entitled to resume. In 
substitution for a monthly cash payment which 
the Maharaja of Benares used to make to the- 
lessees, the Maharaja granted to them a perpetual 
lease of a certain muafi village. He transferred to 
the lessees all rights of every kind, reserving only 
to himself an annual sum payable as rent with a 
right to re-enter in .case of default of payment. 
Held, that in the circumstances the lessees must be* 
regarded as proprietors ” within the meaning of 
s. 150 of the Agra Tenancy Act, 1901, and were 
entitled to sue for resumption of the muafi, Mata- 
BADAL Singh v, Gourish Narain Singh (1918). 

I. L. R. 40 Afi. 656 

SS. 154, 158 — M%^afi land — Suit for 

resumption — Portion of muafi grant converted into a 
grove, but restored to the position of agricultural land 
before suit. Where a certain area had been held 
rent-free for fifty years and by two successors to 
the original grantee, hut part of the area had at 
one time been occupied by a grove, which, however, 
had ceased to exist some fifteen years before suit, 
it was held, on suit for resumption, that there was 
no justification for drawing a distinction between 
that part of the area which had at one time been 
a grove, and the rest, which had all along been 
culturable land, and that, as s. 154 of the Agra 
Tenancy’ Act, 1901, did not apply, no portion of 
the area could be resumed. Muhammad Isa Khan 
V. Muhammad Khan (1917) . I. L. R. 40 All. 60i 

SS. 164, 166 — Lambardar and co-sharer . 

— Suit for profits against lambardar — Death of de^ 
fendant pending suit — Liability of representative for 
sums not collected owing to negligence of lambardar,. 
Held, on a construction of ss. 164 and 166 of the* 
Agra Tenancy Act, 1901, that where, a" suit fof 
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AGRA TENANCY ACT (H OF 1891)— co^^c/^. 
S. 164 — concld. 

profits having been filed against a lambardar, the 
lambardar dies pending the suit, and his legal 
representative is brought on the record as defend- 
ant, the representative is, so far as the assets of 
the deceased lambardar in his hands are concerned 
liable to the same extent as the lambardar, that 
is to say, not only for money actually collected by 
the lambardar, but also for money left uncollected 
owing to his negligence or misconduct. Mu%ad- 
nn-nissa v. Ghulam Sajjad, 7. L. B. 20 AIL 73, 
and Lip Singh v. Bam Charan, 1. L. B. 29 AIL 15, 
distinguished. Bhaeat Singh v. Tej Singh (1917) 

I. L. R. 40 AU. 246 

SS. 175, 177,193 — Order passed hy a 

Bevenue, Court staying or refusing to stay a suit — 
Appeal, Held, that no appeal will lie to the High 
Court, from the order of a Court of Revenue stay- 
ing, or refusing to stay, a suit pending before it. 
Quoere : whether any appeal lies at all. Kirpa 
Devi v. Ram Chandea Saeijp (1917). 

I. L. R. 40 AH. 219 

S, 193 — Order of remand — Appeal — . 

Preliminary and final decrees. A suit was brought 
in a Court of Revenue for a declaration that the 
plaintiff was the proprietor of certain muafi land. 
The Court of first instance dismissed the suit. The 
lower Appellate Court set aside that decree and 
allowed the appeal to the extent that it held the 
plaintiff entitled to be declared a rent-free grantee 
of so much of the land as was entered in his name. 
It then added that “ the suit be remanded to the 
lower Court for determination of the revenue pay- 
able by the plaintiff appellant.” Held, that the 
order being one of remand no second appeal lay 
to the High Court ,*^and as there was no provision 
in the Tenancy Act about preliminary or final 
decrees, the order could not be appealed against 
as a preliminary decree. Anandgie v, Sei Kiwas 
(1918) .... I. L. R. 40 AH. 652 

AGREEMENT, 

See Stamp Act (II of 1899), s. 62 ; Sch. 
I, Aet. 5 . . I. L. R. 40 All. 19 

AGRICULTURAL LAND. 

See Land Revenue Code (Bom. Act. V 
OE 1879), s. 48 I. L. R. 42 Bom. 126 

ALIENATION. 

See Eeahdulent Alienation. 

See Hindu Law — Reveesionee. 

I. L. R. 45 Calc. 590 

See Limitation Act (IX op 1908), Sch, 1, 
Aets. 141, 144. 

I. L. R. 42 Bom. 714 

by head o! mutt — 

See Mutt . I, L. R. 41 Mad. 124 

r by Hindu widow-r- 

Limitation Act (IX op 1908) Sch. 
I, Aet. 125 . I. L. R 41 Mad, 669 

by widow — 

See Hindu Law — ^Alienation. 

I. L. R. 41 Mad. 76 

by widow, without necessity— 

See Hindu Widow. 

1. L. II. 42 Bom. 719 


ALTERNATIVE CHARGE. 

See Auteepois Acquit. 

L L. R. 45 Calc. 727 

AMENDED LETTERS PATENT. 

CL. 15 — Appeal filed beyond time — 

Application for excuse of delay — Delay not excused 
by a single Judge — Appeal from the order — Order 
amounts to^'judgment under cL 15. Where an appeal 
has been presented beyond the time allowed by 
law, and application to excuse the delay refused 
by a single Judge of the High Court, the order of 
refusal amounts to a judgment within the meaning 
of cl. 15 of the Amended Letters Patent, and can 
be appealed from under that clause. Ramchandea 
Gangadhae V. JVIahadev Moeeshwae (1917). 

1. L. R. 42 Bom. 260 

AMENDMENT OF DECREE. 

See Limitation Act (iIX op 1908), Sch' 
I, Aets. 181, 182. 

I. L. R. 42 Bom. 309 
AMENDMENT OF PLAINT. 

— — — Practice and procedure 

— Suit on a mortgage — Omission to inclu^ claims 
on previous mortgage aiid charge — Inadvertence, and 
bond fide and erroneous impression as to jurisdiction 
— Bight of appeal — Civil Procedure Code {Act V of 
1908), O. II, r. 2. Where the Court on an appli- 
cation for amendment of plaint granted it without 
deciding the points urged but subject to any conten- 
tion which the defendants might raise in answer 
to the claim as amended : Held, that it was better 
and more regular that the question of the right to 
amend the plaint should have been determined 
before the order was made, or if this would have 
involved a lengthy inquiry covering the same 
ground as the evidence in the suit, that the hearing 
of the application to amend should have been 
adjourned to the hearing of the suit and deter- 
mined on the evidence then taken. The Court 
being desirous of getting- at the true facts will 
allow an amendment subject to the three chief 
conditions : that there is good faith on the part 
of the applicant; possibility of amendment with- 
out such prejudice to the other party as cannot be 
compensated by costs ; and, lastly, that the amend- 
ment is not such as to turn a suit of one character 
into a suit of another character. 0. II, r. 2 of the 
Civil Procedure Code refers to a case where there 
has been a suit in which there has been an omission 
to sue in respect of portion of a claim and a decree 
has been made in that suit. In that case a second 
suit in respect of the portion so omitted is barred. 
In a case, where the suit has not been heard but a 
claim has been omitted by inadvertence, an amend 
ment may be allowed. Quoere : Whether there 
was an appeal or not from an order of amendment 
in this case. Upendea Naeain Roy v. Janaki 
Nath Roy (1917) . . 1. L. R. 46 Calc. 305 

ANALOGOUS DESIGNS. 

•/See Design . I. L. R. 45 Calc. 606 

ANCIENT MONUMENTS PRESERVATION 
ACT (Vn OF 1904). 

SS. 10, 21 — Hand' Acquisition, Act (7 of 

1894), ss. 53, 54 — Award of Court — Appeal to High 
Court — Practice. An appeal lies to the High Court, 
under ss. 53 and 54 of the Land Acquisition Act 
(I of 1894) from an award of the Coint for acqui- 
sition of immoveable property under s. 10 of the 
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ANCIENT MONUMENTS PRESEEVATION ACT 
(Vn OP 1904) — condd. 

S, 10 — condd. 

Ancient Monuments Preservation Act (VII of 1904). 
S. 21 of the Ancient Monuments Preservation Act 
clearly applies to the purchase of moveable anti- 
quities or relics and the compensation which may 
have to be paid for incidental damage caused by 
the removal or protection of such objects of his- 
torical interest or art- value. In ascertaining the 
market value of such moveable antiquities and the 
amount of compensation to be paid to adjacent 
owners for acts done under the Act such acts being 
clearly enough indicated and by implication defined 
in s. 20, only the provisions of the Land Acquisi- 
tion Act enumerated in s. 21 are to guide the Court. 
ViSHi^iT Nabayak V. The District Deputy 
Collector, Kolaba (1917). 

I. L. R. 42 Bom. 100 

ANNUITY. 

Annuity, if a charge on 

property. Where in an ehrarnama between A and 
B it was agreed that A would receive Ra. 150 per 
month during her lifetime from the share of the 
estate which she inherited from her son, that B 
would pay the said sum every month and if he 
did not pay it, A would be entitled to recover it 
by suit from the said share : Held, that the annuity 
was a charge upon the said share. The property 
could be easily ascertained and that being so it 
did not matter that no schedule of property was 
given in the deed. The question in aU such cases 
is one of intention. “In equity no charge- 
can be created unless there is an intent to 
charge.” Shyampeary Dasya v. The Eastern 
Mortgage and Agency Co., Ld. (1917). 

22 C. W. N. 226 

ANNULMENT PROCEEDINGS. 

notice of — 

* 

Bee Landlord and Tenant. 

I. L. R. 45 Calc. 756 

APPEAL. 

Bee Appeal prom Order. I 

Bee Appeal in forma pauperis. 

Bee Agra Tenancy Act (II op 1901), 
ss. 95 ; 177 if). . 1 . L. R. 40 AU. 177 
Bee Agra Tenancy Act (II op 1901), 
ss. 175, 177, 193. 

I. L. R. 40 AU. 219 
Bee Agra Tenancy Act (II op 1901), 
s. 193 . . I. L. R. 40 AU. 652 

Bee Amended Letters Patent, cl, IS. 

L L. R. 42 Bom. 260 

^S^ee.APEEAL TO Privy Council. 

I. L. R. 40 AU. 497 

Bee Civil Procedure Code (1908), s. 24. 

I. L. R. 40 AU. 525 
Bee Civil Procedure Code (190S), s. 47 ; 

0* XLI, R. 1 .1. L. R. 40 AU. 12 

Bee Civil Procedure Code (1908), s. 140 
O. XXI, RR. 90, 92 ; O. XLIII, e. % (j) 
I. L. R. 40 AU. 122 
Bee Cjvm Procedure Code (1908), s. 122 
I. L. R. 40 AU. i 
Bee Civil Procedure Code (1908), 0. 
XXI, B. 95 L L. R, 40 AU. 216 


APPEAL— 

Bee Civil Procedure Code (1908), 0. 
XXXIV, RR. 4, 5, 10. 

I. L. R. 40 AU. 109 
Bee Civil Procedure Code (1908), 0. 

XXXIV, R. 6 . 1. L. R. 40 AU. 653 
Bee Civil Procedure Code (1908), 0. 

XLI, R. 22 . I. L. R. 40 AU. 536 

Bee Civil Procedure Code (1908), 0. 

XLIII, R. 1 . L L. R. 40 AU. 659 

Bee Civil Procedure Code (1908), 0- 
XLVII, R. 7 .1. L. R. 40 AU. 68 

See Co-oPBEATivE Societies Act (II op 
1912), s. 42 (5) AND {6). • 

I. L. R. 40 All. 89 

See Contract Act (IX op 1872), s. 65. 

1. L. R. 40 AU. 568 
Bee Criminal Procedure Code (1908), 
s. 195 , . 1. L. R. 40 All. 21 

Bee Misjoinder . I. L. R. 45 Calc. Ill 
Bee Review . 1. L. R, 45 Calc. 60 
Bee Sanction for Prosecution. 

I. L. R. 45 Calc. 336 

admission of, after time-bar with- 
out notice to respondent — 

See Limitation . I. L. R. 41 Mad. 412 

conversion of, into civU revision 

petition — 

Bee Civil Procedure Code (Act V op 
1908), 0. XLIII, AND s. 115. 

1. L, R. 41 Mad. 554 

prosecution of-^ 

See Limitation . I. L. R. 45 Calc. 94 

reversal on — 

Bee Attachment before Judgment. 

I. L. R. 46 Calc. 780 

right of — 

Bee Amendment op Plaint. 

I, L. R. 45 Calc. 305 

1 . Arbitration — 

Award filed in Court — Application to set aside award 
— Arbitration Act {IX of 1899), s. 11 {2) — Civil 
Procedure Code {Act V of 1908), s. 104{f)-^Letters 
Patent, 1865, cl. 15. No appeal lies under s. 104(/) 
of the Civil Procedure Code from an order refusing 
to set aside an award made and filed under the 
provisions of the Arbitration Act. S. 104(/) of the 
Civil Procedure Code does not apply to proceedings 
under cl. {2) of s. 11 of the Arbitration Act. The 
Court, however, has jurisdiction to hear the appeal 
under cl. 15 of the Letters Patent. Campbell & 
Co, V. Jeashraj Giridhari Lall (1917). 

1. L. R. 45 Calc. 602 

2. — — — Dismissal for 

default — Order of Special Judge-^Bengal Tenancy 
Act {VIII of 1885), 88. 106, 109 A, sub*s. {2)— CivU 
Procednure Code {Act V of 1908) 0, XLI, rr. 17, 19 ,* 
0, XLIIIf r, 1, cl, {t). An appeal lies from an 
order refusing to rehear an appeal dismissed for 
default, even though such appe^tl has been pre- 
ferred under s. 109A, sub-s. (2), in a suit under 
s. 106 of the Bengal Tenancy Act. Mothur Chandra 
Majumdar y. Tara Bunhar Ghose, 7 <7, W, N, 440, 
distinguished. Manmatha Nath Ley v, Gada- 
DHAR Mana (1917) . I, L. R. 45 Calc. 638 
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APPEAL — concld, 

3. — Jurisdi ction — 

Written statement, order refusing leave to file — 

Judgment''^ — Letters Patent, 1865, cl. 15 — Buies 
and Orders of High Court, Chap. XIV, r. 3. No 
appeal lies from an order made by a Judge sitting 
on the Original Side, refusing an application by a 
"defendant for leave to file his written statement. 
Such an order is not a “ judgment ” within the 
meaning of cl. 15 of the Letters Patent of 1865. 
Mhe Justices of the Peace for Calcutta v. The Oriental 
Cas Company, 8 B. L. R. 433, referred to. Mathura 
JStindari Dasi v. Haran Chandra Saha, I. L. R. 
43 Calc. 857, distinguished. Mtjbalidhab Cha- 
MABIA V. M. R. Dalmia (1917). 

I. L. R. 45 Calc. 818 

4. — Against preliminary 

decree, whether competent when appeal is filed after 
the passing of the final decree hut before it is signed — 
Civil Procedure Code {Act V of 1908), s. 97. Where 
in a suit for declaration of title and for partition 
instituted on the 5th July 1913, the preliminary 
decree was made on the 14th August 1916, and the 
final decree was passed on the 11th November 1916 
but was not drawn up or signed till the ISth 
November 1916, and in the meantime on the 16th 
November the present appeal was preferred 
against the preliminary decree; and the respon- 
dents raised a preliminary objection that the decree 
having been passed at the date of the filing of the 
present appeal, the present appeal was incom- 
petent : Held, that at the date when the appeal 
was preferred the only decree the defendant could 
appeal against was the preliminary decree,^ as 
clearly he was not able to appeal against the final 
decree of which he could not obtain a copy. The 
right of appeal given by s. 97, Civil Procedure Code, 
is not taken aw'ay by thd mere fact that the Judge 
has passed the final decree. Bhagaban Chais^dra 
Kaibaeta Das v. Ishan Chandra Kaibarta Das 
{1918) 32. C. W, N. 831 

5 . — — — Change of case 

in. In this case it was held that the lower 
Appellate Court had erred in accepting and acting 
upon a case made in that Court but not in the trial 
Oourt. Birendra Kishore Manikya v. Doxjlat 
Khan (1917) . . . . 22 C. W. N. 856 

APPEAL FROM ORDER. 

See Jurisdiction 

1. L. R. 45 Calc. 926 

APPEAL IN FORMA PAUPERIS. 

See Civil Procedure Code (1908), 0. 

" XLIV,. B. 1 . . I. L. R. 40 All. 381 

See Security for Costs. 

I. L. R. 42 Bom. 5 

APPEAL TO HIGH COURT. 

See Ancient Monuments Preservation 
Act (VII OE 1904), ss. 10, 21, 

I. L. R. 42 Bom. 100 

APPEAL TO PRIVY COUNCIL. 

See Civil Procedure Code (Act V oe 
1898), s. 110, 0. XLV, R. 5. 

I. L. R. 42 Bom. 609 

— Appealable value-^ 

Contract — Breach alleged by both parties — Plaintiffs 
plea that counter-claim not admissible overruled— 
.Point not raised in plaintiffs appeal against decre^ 
in defendants favour if may be taken by plaintiff in 


APPEAL TO PRIVY COUNCIL--concZd. 

the Privy Council on defendant's appeal againsl 
decree in plaintiff's favour in Appeal Court. Where 
plaintiff and defendant each alleged breach of 
contract hy the other party, making claims and 
counter-claims on that basis and the plaintiff’s 
contention that the defendant’s counter-claim was 
not admissible under the Code of Civil Procedure 
being overruled, decree was passed in defendant’s 
favour, but the plaintiff did not reopen the ques- 
tion in the Appeal Court which reversed the first 
Court’s decree and made a partial decree in favour 
of the plaintiff: Held, on defendant’s appeal to 
the Privy Council, that the question of the admis- 
sibility of the counter-claim must be taken to have 
been decided between the parties in accordance 
with the contention of the defendant and the 
plaintiff could not be permitted to raise it for 
showing that defendant’s claim on appeal could 
not come up to Rs. 10,000 in value. Leslie and 
Co. V. N. Giriah Chettiar (1917). 

22 C. W. N. 282 

APPRAISEMENT PROCEEDINGS. 

See Sanction for Prosecution. 

I. L. R. 45 Calc. 336 

ARBITRATION. 

See Appeal . I. L. R. 45 Galc. 502 

1. Suit, after sub- 

mission, ivith respect to the subject-matter of the 
reference — Award given during the pendency of the 
suit, validity of — Power of Court to stay trial — Civil 
Procedure Code (Act V of^ 1908), Sch. II, s. 18). A 
private reference to arbitration of a subject of a 
dispute does not prevent either party from filing 
a suit in a Court of law in respect of the same 
matter. The arbitrators thereupon become functus 
officio and any award by them is without jurisdic- 
tion. Where there is a previous agreement to refer 
a matter to arbitration and a suit is filed in respect 
of the subject-matter of that agreement, the Court 
has a discretion under s. 18 of the second schedule 
to the CivU Procedure Code to stay the rtrial of the 
suit. JDoleman and Sons v. Ossett Corporation, 
\1912'] 3 K. B. 257, and Sheo Babu v. Udit Narain, 
12 A. L. J. 757, followed. Rama Chandra Pal v. 
Krishna Lai Pal, 17 C. W. N. 351, explained. 
Indian legislation on the subject historically re- 
viewed. Appavu V. Sebni (1917). 

I. L. R. 41 Mad. 115 

2, — Avl>itrafion 

award prroceedings provided for in contract — Stay of 
arbitration pending- decision of suit, when party filed 
suit impeaching contract on equitable grounds. In a 
contract of purchase and sale of goods between 
plaintiff and defendants there was the usual clause 
for referring disputes arising out of the contract to 
arbitration. Plaintiff repudiated the contract on 
the ground that the broker in the transaction did 
not disclose that he was a partner of the defendants’ 
firm. Defendants maintained that plaintiff was 
stiU hound to take delivery of goods and on plain- 
tiff’s refusal referred the dispute to arbitrators 
mentioned in the contract. The plaintiff filed a 
suit for a declaration that the contract was not 
binding on him and obtained an order from Court 
restraining defendants from proceeding with the 
arbitration : Held, that as this was a ease where 
the plaintiff was impeaching the contract on the 
ground of fraud, the Court below was right in 
staying the arbitration proceedings until the suit 
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ARBITRATION— comc?d. 

impeaching the contract was decided. Gajanand 
BIaskara V. Shaikh Taleb Jalalhddih (X917). 

22 C. W, N. 535 

3 , Award — Non-ap^ 

pearance of plaintiff before arbitrator — Default — 
Arbitrator, power of, as Civil Court, if can deal under 
0. IX, r. 8, Civil Procedure Code (Act V of 1908) 
Sch. 11, els. 14 and 16 — Application under 0. IX, 
r, 9 — Award leaving matters referred to arbitration 
undetermined — S. 115 — Jurisdiction of High Court-- 
Bemission of award to arbitrator by High Court in 
revisional jurisdiction — Procedure. A suit was 
referred to arbitration by a Court on the appli- 
cation of the parties. The terms of the reference 
provided that the arbitrator should determine the 
case after hearing the evidence and if one of the 
parties failed to appear before him he should have 
power to decide the case ex parte. On the date 
fixed for trial the defendant appeared with Ms 
witnesses but the plaintifi did not appear. The 
arbitrator did not take the evidence on behalf of 
the defendant but made an award by dismissing 
the suit for default. The award was filed in Court. 
Thereupon plaintifi applied to the Munsif for the 
setting aside of the award on the ground that he 
could not appear before the arbitrator for illness 
but the application was rejected and the Munsif 
passed judgment according to the award. In the 
course of his order, however, the Munsif expressed 
an opinion that the ground alleged might be a good 
ground under 0. IX, r. 9, Civil Procedure Code. 
Plaintiff thereafter applied to the Munsif under 
0. IX, r. 9, Civil Procedure Code, and then the 
Munsif set aside the award of the arbitrator and 
restored the suit to his file. The defendant moved 
the High Court against that order. Held, that the 
arbitrator had no power to deal with the matter 
under the provisions of 0. IX, r. 8 of the Civil 
Procedure Code, and that he ought to have heard 
the evidence on behalf of the defendant; that 
the award made by the arbitrator should be held 
to have left undetermined the matters referred to 
him for arbitration, and that under the provisions 
of cl. 14 of the Second Schedule of the Code of 
Civil Procedure the Munsif ought to have remitted 
the award or the matters referred to arbitration 
for the reconsideration of the arbitrator; that the 
application under 0. IX, r. 9, Civil Procedure Code, 
made to the Munsif was incompetent and the 
Munsif was obviously wrong in setting aside the 
award of the arbitrator and restoring the suit to 
his file. Held, fuHher, that the proper order to 
make in this case was that, the order of the Munsif 
being set aside, the High Court in the exercise of 
its revisional jurisdiction, under s. 115, Civil Proce- 
dure Code, should remrf the award in the matter 
referred to arbitration for reconsideration by the 
same arbitrator on the ground that the award had 
left undetermined the matters referred to arbitra- 
tion. Gopal Chandra Pas v. Khetra Mohan 
Bhtjnja (1918) . . 22 C. W. N. 933 

ARBITRATION ACT {IX OF 1899). 

s. 11 (2)-^ 

See Appeal . . I. L. R. 45 Calc. 502 

ARBITRATION AWARD. 

— — Reference authorising 

majority award — Atvard by majority without con- 
sulting others, if valid. An award made by a major- 
ity of arbitrators appointed by the parties without 


ARBITRATION AWARD— conc/d. 
consulting the others is not a valid award, evem 
when the reference authorises the arbitrators tO' 
make a majority award. Abh Hamid Zahira 
Ala V. Golam Sarwab (1916). 

22 C. W. N. 301. 

ARBITRATOR. 

See Resumption op Land. 

I. L. R. 42 Bom. 668- 

ARMS. 

See Arms Act (XI op 1878). 

ARMS ACT {XI OF 1878). 

S.19(/) — Arms — Finding as to factum 

of possession of unlicensed arms — Minor, nearing 
majority, living with his elderly parda-yiashin mother 
— Possession attributed to son. A parda-nashin lad}’’ 
and her minor son, a young man of some 17 years 
of age, lived together in the family house. In 
their house was a small collection of arms of various 
kinds which had belonged to the father, who, as 
an honorary magistrate, was exempt from the 
operation of the Arms Act. There was evidence 
that the arms were kept clean and that the son at 
all events took a certain amount of interest ia 
them. Held, that a' finding that the son was in 
possession of these arms, and, not having a license 
for them, was liable to conviction for an offence 
under s. 19 (/) of the’ Indian Arms Act, 1878, waS’ 
not open to objection. Emperor v. Ghulam 
Husain (1918) . . I. L. R. 40 All 420 

ARREARS OF RENT. 

suit for — 

See Illegal Cess. 

1. li. R. 45 Calc. 259* 

ASSESSMENT. 

See Land Revenue Code (Bom. Act V 
OF 1879), s. 85. 

1. L. R. 42 Bom. 49 

— — Rateable value — Salt-^ 

'works — Method of assessment — Assessing Authority 
to consider what an hypothetical tenant would pay — 
Premises to be valued for rateable purposes rebus 
sic stantibus ” — Validation for assessment based 
upon a method applied to salt pans in a different 
country at different times — Method of valuation 
ivrong and illegal — Aden Act (11 of 1864), s. 8. The 
principles on which property is assessed to the 
rates are, first, that in assessing any particular 
property the assessing authority must consider 
what a tenant from year to year with a reasonable 
prospect of the continuation of his leas» would 
give for the premises and in considering this, the- 
assessing authority must regard the then occupier 
as a likely tenant ; seconfiy, that the premises- 
must be valued for rateable purposes “ rebus sic 
stantibus,’^ i.e., as they exist at the date of the?- 
valuation. The Queen v. School Board for London, 
17 Q. E. D. 738, London County Council v. Church 
Wardens, cbc., of Parish of Frith and Assessment 
Committee of Hartford Union, 11893] A. 0. 562, 
Great Central Railway v. Banbury Union, \1908'l 
A. G. 315, Davies v. Seisdon Union, [1909] A. 0. 78,. 
The Queen v. Fletton, 3 F. So F. 450, 465, referred 
to. In 1909, the plaintiffs obtained from Govern- 
ment a lease of certain lauds at Aden for the pur- 
pose of constructing salt-works thereon at the 
annual rental of Rs. 7,000 for the land and a 
royalty of 8 annas per ton of salt exported. They 
1 erected a factory for crushing salt on the land and 
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ASSESSMENT— cowcZt^. 

tlie works first commenced to yield salt in 1911. 
The defendants were the assessing authority for the 
Aden Settlement. For the year 1909 and 1910 the 
defendants had, under the powers conferred upon 
them by Government Notifications, assessed the 
laintifis in the annual rent of Rs. 7,000 payable 
y them under the lease. In the year 1911, the 
defendants adopted a different basis of assessment. 
They assessed the plaintiffs on the basis of half 
the produce of works less 10 per cent, landlord’s 
deductions. In support of this method of assess- 
ment the defendants relied upon a method of 
valuation considered to have been in vogue for 
salt-pans in Bombay in the year 1883 and upon a 
decision which they had ob tamed in their favour 
from the Resident’s Court at Aden in 1909 in 
respect of other salt-works at Aden to which the 
alleged Bombay method of assessment was applied. 
A question being raised whether the mode of assess- 
ment adopted by the defendants in the year 1911 
was wrong and illegal. Eeldi that the mode of 
assessment was wrong and illegal as the defendants 
made no attempt to value the particular salt-works 
in question or to say whether the method they 
applied was such as to result in the assessment 
that the hypothetical tenant of these premises 
would pay for them. Abdullabhoy Lalji v. The 
Executive Committee, Ad ex Settlement (1918). 

I. L. R. 42 Bom. 692 

ASSIGNMENT. 

of lease — 

See Lease . I, L. R. 42 Bom, 103 

I. L. R. 42 Bom. 734 

ASSIGNMENT OF EQUITY OF REDEMPTION. 

See Mortgage . I. L. R. ^5 Calc. 702 
ATTACHMENT. 

See Attachment before Judgment. 

See Civil Procedure Code (Act V of 
1908), s. 115. I. L. R. 42 Bom. 119 
See Contract Act (IX of 1872), s. 70. 

I. L. R. 42 Bom. 656 
See Limitation . I, L. R. 45 Calc. 785 
See Provincial Insolvency Act (III of 
1907), s. 18 . 1 . L. R. 40 AU. 86 

See Provincial Insolvency Act (III op 
1907), s. 22 . I. L. R. 40 All. 582 

' See Provinciad Insolvency Act (III of 
1907), s. 23 . I. L. R. 40 All. 197 

of alienated property — 

See Fraudulent Alienation. 

I. L. R. 41 Mad. 612 

— prayer for — 

See Execution Petition. 

I. L. R. 41 Mad. 251 
ATTACHMENT BEFORE JUDGMENT. 

See Limitation Act (IX of 1908), Sch. I, 
Art. 13 . . 1 . L. R. 41 Mad. 23 

1 , — Suit, dismissal 

o/ ^Beversal on appeal — Termination of attachment 
— Private sale — Sale in execution of decree — Jurist 
diction — Civil Procedure Code {Act V of 190S), 
s. 115 ; 0. XXXV III, rr. 9 and 11. The Court 
should when dismissing a suit at the same time 
make the order directing the attachment before 
judgment to be withdrawn. But even if the order 
IS not made, on the dismissal of the suit the attach- 


ATTACHMENT BEFORE JUDGMENT-^concR 

ment before judgment falls to the ground, whether 
an appeal is filed or not. Sasirama Kumari v. 
Meherban Khan, 13 C. L. J. 243, and Bam Chand 
V. Pitam Mai, I. L. B. 10 All. 506, referred to. 
Where the District Judge has directed property 
'not under attachment to be sold without being first 
attached, the question raised is one which falls 
within the scope of s. 155 of the Civil Procedure' 
Code. Abdul Rahman v. Aahn Sharif (1918). 

1. L. R. 45 Calc. 780 

2. Attachment of 

money payable out of jurisdiction by non-resident 
judgment-debtor, if legal — Court realising money by 
usurpation of jurisdiction and paying it out — Order, 
if may be maintained as right on the merits — Becovery 
of money paid illegally by Court of its own mothion by 
execution. It is not competent to a Court in 
execution of a decree for money to attach at the 
instance of a decree-holder, a debt payable to the 
judgment-debtor outside the jurisdiction by a 
person not resident within the jurisdiction of the' 
Court. Where money has been paid to the Court 
as a result of such attachment, the order of the- 
Court directing payment of the money should be 
cancelled and the parties restored to the position- 
which they occupied before the illegal intervention 
of the Court. Order passed by Court by usurpa- 
tion of jurisdiction, camiot be allowed to stand on- 
a consideration that a similar order would have 
been made on the merits by a Court of competent 
jurisdiction. It is the policy of the law, as a 
question of public order, to keej) inferior Courts 
strictly within their proper sphere of jurisdiction. 
It is imperative that money which has been paid 
out of Court under an illegal order made without 
jurisdiction must be brought back into court. If 
the money is not returned to Court by the party 
who took it out, the Court should of its own motion- 
proceed to realise it by attachment and sale of 
his properties and by attachment of his person if 
necessary, Surendra Nath Goswami v. Bansi 
Bad AN GoswAivn (1916) . 22 C. W. N. 160 

3, Omission of 

Co 2 iri to order ivithdrawal of attachment when dis- 
missing suit — Suit decree by Appellate Court — At- 
iachment, if remains in force — Civil Proced ire Code 
(A ct V of 1908), 0. XXX VUI, rr. 9 and 11. mere' 
the trial Court made an order for attachment before 
judgment and after trial dismissed the suit but 
omitted to make an order in terms of 0. XXX^TEII, 
r. 9, withdrawing the attachment and the suit was* 
eventually decreed by the Appellate Court. Held,- 
that the attachment did not subsist and fell with, 
the dismissal of the suit in spite of the Court’s- 
failure to make the formal order withdrawing the' 
attachment when dismissing the suit. Efieet of 
O. XXXVIII, r. 11, considered. Azizur Rahman 
V. Amin Shaeiff (1918) . . 22 C. W. N. 927 

ATTESTATION. 

See Mortgage-deed, attestation of: 

1. L. R. 45 Calc. 747 
of mortgage deed — 

See Pardanashin Lady. 

I. L. R. 45 Calc. 748: 

AUCTION PURCHASER. 

whether a representative of decree- 

holder. 

See Civil Procedure Code (Act V of 
1908), SS. 144 AND 151 AND 0. XXI, 

R. 90 . .1. L. R.41 Mad. 467 
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•AUCTION PUECHASER— 

whether a representative of the judg- 

ment-dehtor — 

See Civil Proceduhe Code (Act V of 
1908), s. 47 . 1. L. R. 42 Bom. 411 

•AUTREFOIS ACQUIT. 

Trial for theft and 

receiving stolen property charged in the alternative — 
Acquittal by High Court — Subsequent trial under 
s. 34 A of the Calcutta Police Act {Beng. IV of 1866) 
relating to the same act os series of acts — Act or 
possession punishable under s. 54A whether an 
■offence — Criminal Procedure Code {Act V of 1898) 
ss, 4{1) (o), 236, 231 and 403 (i). Under s. 403(2) 
‘of the Criminal Procedure Code an acquittal of 
■offences under s. 380 and s. 411 of the Penal Code 
nharged in the alternative, bars a subsequent trial 
'for an offence tinder s. 54A of the Calcutta Police 
^Act (Beng. IV of 1866) in respect of the same act, 
■or series of acts which formed the subject of the 
previous trial ; the case falling within Illustration 
{a) of s. 236 and the illustration attached to s. 237 
■of the Criminal Proceudre Code. Q^ieen- Empress 
V. Croft, I, L, B. 23 Calc. 174, distinguished. An 
act or possession punishable under s. 54A of the 
'Calcutta Police Act is an “ offence ” within s. 4 (i) 
(o) of the Code. Manhari Chowdhitri v. Emperor 
.(1917) . . . . I. L. R. 45 Calc. 727 

JIWARD. 

See Appeal , I. L. R. 45 Calc. 502 

See Arbitration , 22 JC. W. N, 933 

•AWARD OF COURT. 

See Ancient Monuments Preservation 
Act (VII OF 1904). ss. 10, 21. 

I. L. R. 42 Bom. 100^ 


B 

BALANCE SHEET. 

See Company . I. L. R. 45 Calc. 846 

banker. 

See Sale of Goods. 

1. L. R. 42 Bom. 16 

BANKING COMPANY. 

Bee Company . L L. R. 42 Bom, 264 
BENAMIDAB. 

— r, — — right of-^ 

See Ex PARTE Decree. 

I. li. R. 45 Calc. 920 

transferee from, right of suit of— 

See Mobtoagb . I. L. R. 41 Mad. 403 

Decree against henami- 

4ar — Sale of property^ > held in benami in execution 
of decree, if binds beneficiary — Symbolical possession 
delivered, if binds beneficiary. Although a decree 
against a benamidar may bind the beneficiary, 
symbolical possession delivered in execution there- 
of is of no avail except against the actual party to 
the suit or the proceeding in execution, and the 
b^neficfaxy who was no party to either is not affected 
by it. Qucere : Whether when a money- decree 


BENAMIDAR— cowcZd. 

has been obtained against the benamidar, the 
beneficiary is necessarily bound by the sale of the 
property held in benami m execution of the decree. 
Satish Chandra Sarkar v. Brojo Gopal Dutta 

(1918) 22 C. W. N. 807 

BENGAL ACTS. 

1866— IV. 

See Calcutta Police Act. 

1870— VI. 

See Village Chaukidari Act. 

1876— VI. 

See Chota Nagpur Encumbered Estates 
Act. 

1879— IX. 

See Court of Wards Act. 

— 1895— L 

See Public Demands Recovery Act. 

1899— III. 

See Calcutta Municipal Act. 

1909— V. 

See Excise Act. 

1911— V. 

See Calcutta Improvement Act. 

BENGAL ACT VIII OP 1869. 

Bengal Tenancy Act 

{Vlll of 1885), sale of non-transfer able holdhig in 
execution of a decree for rent, if permissible under, 
in Sglhet District — Bengal Act Vlll of 1869, ss. 59, 
64 and 65 whether govern such cases. The respond- 
ent, who are 8 annas co-sharer landlords of a jote 
in the District of Sylhet, obtained a decree for rent 
in a suit in which the other co-sharer landlords 
were parties, and applied for execution of the 
decree by sale of the non-transferable jote of 
the judgment-debtors. The lower Courts treated 
the case as one falling under the provisions of the 
Bengal Tenancy Act : Held, that the case is 
governed by the provisions of Bengal Act Vlll of 
1869 and not the Bengal Tenancy Act. As the 
holding is not transferable, the decree-holder cannot 
obtain satisfaction of his decree by' the attachment 
and sale of the non-transferable holding of the 
judgment-debtors under the provisions of s. 69, or 
s. 64 or s. 65 of the Bengal Act VIII of 1869. 
Alok Chandra Pal v. Jaluram Namasut (1918). 

22 C, W. N. 566 

BENGAL TENANCY ACT (VDI OP 1885), 

See Sale . . 1 . L. B. 45 Calc. 294 

s. 5, sub-ss. (i), (4) (6) and (-5) 

and S. 103B — Status of tenant, whether tenurerholder 
or raiyat-^Purpose for which lani was acguired and 
extent of holding or tenure — Mode of determining 
status-^Presumption of correctness of entry in Becord 
of Bights — Bebuttal of, by proof of attendant circum- 
stances showing incorrectness. The defendant held 
more than 250 acres of land in a village which 
formed part of the plaintiff's zemindari in the 
district of Cuttack under a lease granted by the 
plaintiff's predecessor in title in 1901 to a person 
who assigned it to the defendant in 1907. In pro- 
ceedings taken to prepare the B^ord of Rights " 
for the land covered by the lease, tffe defendant 
was entered as a tenurerholder, but on Ms objection 
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BENGAL TENANCY ACT (VH! OF 1885)— 

contd, 

S. 5 — conoid. 

the Assistant Settlement Officer recorded him as a 
“ settled raiyat at a fixed rent.” The lease was 
an ordinary reclamation lease of the land per- 
manently to the lessee at a fixed rent “ to make it 
fit for cultivation according to your will and you 
shall hold the same by cultivating it or having it- 
cultivated, and you shall be competent to make 
such other arrangements or adopt such other con- 
venient steps as you consider necessary for culti- 
vating the same.” In a suit brought under the 
provisions of s. 106 of the Bengal Tenancy Act 
(VIII of 1885) for rectification of the entry by 
recording the defendant as tenure-holder : Held, 
on the construction of the Act, that in determining 
the status of a tenant, whether he is a tenure-holder 
or a raiyat, what has to be considered is (a) the 
purpose for which the land was acquired, and (6) 
the extent of the tenure or holding. Fixity of rent 
was no criterion for the determination of that | 
question, for a tenure may be held at a fixed rent | 
equally with a raiyati holding. The statutory I 
presumption under s. 5, sub-s. (5) applied to the i 
defendant as holding more than 100 acres, and the | 
purpose appeared to be that the land should not i 
be cultivated by the personal agency of the defen- i 
dant himseH. Here the land was leased to a man i 
of means, a resident of another place, for the pur- | 
pose of reclaiming the land, and rendering it fit ; 
for cultivation, the agency to be employed for ' 
cultivating it being left to his discretion. The 
Courts were right in looking at the attendant cir- 
cumstances to judge of the purpose for which the 
lease was acquired and to determine the status of 
the defendant. The presumption under s. 103-B 
that an entry in a “ Record of Rights ” finally 
pufclished “ shall be presumed to be correct until it 
is proved by evidence to be incorrect,” was fully 
rebutted by the circumstances referred to by the 
majority of the Courts in India in arriving at the 
conclusion that the defendant was a tenure-holder 
and not a raiyat. Debbisdba ISTath Das v. 
Bibxjdhendea IVlAJ^smoH Bhramabbae Roy 
(1918). . . . . L L. R. 45 Calc. 805 

SS. 30, 50 — Enhancement of rent at the 

instance of the landlord — Tenant^ if bound to produce 
rent receipts when pleading uniform payment for 20 
years, when zemindar's papers show that. In a suit 
for enhancement of rent under s. 30 of the Bengal 
Tenancy Act, aU that has to be proved to entitle 
the tenant to the presumption under s. tO is that 
fie held at a rent or rate of rent which had not been 
changed during 20 years immediately preceding 
the institution of the suit, and ordinarily the 
tenant files his rent receipts which are the best 
evidence of non- variation ; but when the zemindar’s 
own papers, for example, chiftas produced by him, 
show that, the tenant need not file the rent 
receipts. Madhttsudan Mallik v. jAMntxrnDrN 
Sheikh (1917) . . . 22 C. W. N. 999 

SS. 31A, 50 (2), 113, 116— 

See Laneloed akd Tekant. 

I. L. R. 45 Calc. 930 

“ SS. 40, 109 — 

See Rent . . I L. R. 45 Calc. 769 

S. 46 — Non-occupancy raiyat, ejectment \ 

f, on ground of refusal to agree to enhancement — i 
ender of an agreement — Agreement, meaning of, if 
cans proposed agreement — Draft of the proposed \ 
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contd. 

s. 46— 

agreement without stamp, service of, if sufficient — ■ 
Notice, service of, with copy of the agreement, if' 
required — Procedure. The word “ agreement ” 
mentioned in the first sub-section of s. 46 of the- 
Bengal Tenancy Act cannot be strictly construed 
because an agreement cannot come into existence^ 
unless it has been assented to by both parties and 
where it requires to be reduced to writing until it 
has been executed. The statute means an agree- 
ment proposed by the landlord and the only requi- 
site is that the document rontaining the terms of 
the proposed agreement be tendered. Where a. 
landlord sent a draft of the proposed agreement 
duly stamped to the Court and the Court served 
on the tenant a copy identical with the draft but 
without a stamp on it, and it was said that it was 
not the original of the agreement that was tendered 
to the tenant but only a copy and hence there was 
no valid tender : Helh t lat there was a valid of 
the agreement as required under s. 46 of the Bengal 
Tenancy Act. If the defendant had executed the 
draft tendered to him, it would have been a 
sufficient compliance with the terms of the sec- 
tion : Held, further, that there is nothing in s. 46 
of the Bengal Tenancy Act that requires a notice - 
to be served along with the copy of the agree- 
ment though it may be convenient to do so. The 
statute does not make it obligatory. Port . 
Canning and Land Improvement Co., Ld. v. 
Noyan Paramanik (1918) . 22 C. W. N. 558 

S, 49 — Ejectment of under-raiyat holding- 

under harsana patta not for specified time — Notice 
necessary to terminate tenancy-^S. 85, lease in con- 
travention of — Qi'antor, if may challenge validity^- 
Estoppel. In a suit for ejectment of the defendant, 
an under-raiyat holding under harsana patta not 
for any specified time, it appreared that the plain- 
tiff (who was the raiyat) before the expiry of a year 
seryed a six months’ notice to quit on the defendant 
and on non-compliance therewith brought the suit , 
more than one year after the service of notice : 
Held., that the tenancy was lawfully terminated and 
the rlaintiff was entitled to recover possession of . 
the land. Per Mookerjee, J. — ^That for agricul- . 
tural tenancies of this description, the provision, 
for notice is to be found in s. 49 of the Bengal 
Tenancy Act which prescribes no form of notice 
and gives no indication as to its length, hut only 
protects the under-raiyat from ejectment until the 
end of the agricultural year in which a notice to 
quit is served upon him by his landlord. Per 
Beachcroet, J. — That if it be found as a fact that 
a raiyat giving a permanent sublease in contraven- 
tion of the provision of s. 85 (2) has induced his 
lessee to accept it on the faith of a representation 
that his own status was such as to validate such a 
su^^^se, he will not afterwards be afiowed to 
prove in a suit against his lessee that his status 
was other than it was in the first instance repre- 
sented to be. That it is absolutely necessary to 
plead estoppel if it is intended to rely on it. This 
is not a’ technical rule of pleading but a matter of 
substance, for if estoppel is pleaded it may be 
possible for the other side to shew that there could 
be no estoppel, the real facts being known. That 
the validity of a lease granted in contravention of 
s. 85 of the Bengal Tenancy Act can be questioned 
by the grantor. Cases on the point reviewed. 
Chandi Chaban Nath v. Samla Bibi (1917). 

22 C. W. N. 179 
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BENGAL TENANCY ACT (VIII OF 1885)— 

contd. 

— ss. 49, 133 — Under -raiyat, if can 

> acquire ocrnfancy right by custom or usage — Status 
of under-raiyat with right of occupancy, if he re- 

■ mains an under-raiyat — Ejectment of such an under- 
raiyat, if s, 49, Bengal" Tenancy Act, applicable. 
.An under-raiyat can acquire a right of occupancy 
by custom or usage, and on acquisition of such 

• occupancy right continues to he an under-raiyat 

. and is not liable to be ejected under s. 49 of the 
Bengal Tenancy Act. Gopal Manual v. Japai 
Sankhabi (1918) . . . 23 C. W. N. 618 

ss. 50, suh-ss. (J), {2), {3)— Presump- 
tion in favour of raiyat if rebutted by acquisition of 
non-transferable holding as representing creation of a 
new tenancy — Subdivision and amalgamation of 
raiyaii holdings — Eexv Icabuliyat not varying the rent 
but stating it to be variable, if rebuts presumption. 
'Where in a proceeding instituted by the landlord 
for the settlement. of fair rent under s. 105, Bengal 
' Tenancy Act, the landlord contended that the pre- 
sumption arising under s. 50, sub-s. (2) to the bene- 
fit of which the tenant was primd, facie entitled was 
rebutted by the acquisition of non-transferable 
holdings which represented the creation of a new 
•tenancy: Held, that the purchaser of a non- 
transferable occupancy holding cannot claim recog- 
mition by the landlord as a matter of right but if 
he obtains recognition from the landlord whether i 
-by payment or otherwise, then in the absence of j 
‘Special circumstances he is admitted into .tde 
^ original tenancy with all its incidents and becomes 
the successor in interest of the vendor. Per 
'Bichabdson, J. Cls. (1) and (2) of s. 50 of the 
Bengal Tenancy Act assume the continuity and 
-identity of the tenure or holding throughout the 
-whole period from the permanent settlement on- 

• wards. In view of cl, (3), in the case of a raiyat 
the rule and the presumption contained in cls. (ij 

.and (2) apply to land which at the time when the 

■ question arises, may form part of the raiyat’s 
.holding. The rule and the presumption may thus 
be applicable to several parcels of land of which 
the holding consists when the question arises. Part 
vof the holding may be inherited land. Part may 
have been acquired by purchase from another 
-raiyat. In either case the raiyat may tack on his 

• own occupation of the land at an unvaried rent 
to the occupation at an unvaried rent of his pre- 

.decessors in interest, who, as regards land acquired 
by purchase from another raiyat, will include his 
-vendor and his vendor’s predecessors : The inclu- 
sion in a habidiyat executed subsequently to the 

• creation^ of the holding of a condition purporting 
^to make the rent variable without any variation 
in fact does not afiect the presumption arising 
•under cl. (2) of s- 50. The true question in such 

• cases is whether the instrument on which the land- 
lord relies is merely confirmatory of the pre-existing 
interest or tenancy or whether it creates a new 
tenancy, and in the case of raiyati holdings, this 

^question must be considered with reference to the 
provisions contianed in cl. {3). Abhoya Sankab 
Majumdab V . Bajani Mondal (1918), 

22 C. W. N. 904 

s. 50 ( 2 )— 

1, : Armlgamation of 

several tenures and stipulaiion by tenant to pay en- 
hanced rents — Hew tenancy. Where four origln- 
* aUy separate tenures were in 1853 amalgamated 
. and by a Icabuliyat of that year the tenant expressly 
^ stipulated to pay enhanced rent; Held, that the 
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S. 50 — concld. 

presumption under s. 50 (2) of the Bengal Tenancy 
Act arising from proof of payemnt of rent at the 
same rate for 20 years before the suit was rebutted. 
Upendea Nath Ghosh v. Gobi Chaean Saha 

(1916) 22 C, W. N. 321 

2. Tenants producing 

rent receipts showing payment by themselves of same 
rent for 20 years — Presumption that tenancy com- 
menced from permanent settlement — Onus to show 
former tenant predecessor or not of present tenants, 
on whom. In a proceeding under s. 105 of the 
Bengal Tenancy Act brought by a landlord against 
a raiyat for settlement of fair rent : Held, that 
when ome the defendants have produced rtnt 
receipts covering a period of over 20 years 
showing that they paid rent at a uniform rate for 
that period, they are entitled to the presumption 
under s. 50 (2) of the Bengal Tenancy Act and it is 
for the landlord to show that the persons who were 
formerly on the land were not the predecessors of 
the defendants- Gopal Chandea Baneejeb v. 
IVIahomed Soleman Mhllick (1916). 

22 C. W. N. 126 

3. Kahuliyat of 

1840 agreeing to pay enhanced rent at parganah rate 
— Presumption, rebuttal of. A Kabuliyat of 1840 
by which the tenant expressly stipulated to pay 
enhanced rate according to the parganah rate 
rebutted the presumption arising from payment of 
the same rat© of rent during 20 years before the 
suit. Upendea Nath Ghosh v. Dwaeka Nath 
Biswas (1916) . . . 22 C. W. N. 322 

S. 52 — Enhancement of rent on account 

of eiccess area — What the landlord has to prove — 
Shifting of onus. In a suit for enhancement of 
rent on the ground that the tenants are in posses- 
sion of land proved by measurement to be in excess 
of the area for which rent has been previously paid, 
the burden of proving an increase in the area for 
which rent has been previously paid is on the 
landlord who may discharge the burden in two 
ways, viz. : — (i) By proving that the tenant is in 
possession of excess land outside the boundaries of 
land originally settled with him, for instance, land 
obtained by encroachment or alluvial increment, 
(ii) By proving that at the original settlement of 
the land the rent was fixed at a rate per bigha or 
other unit of measurement or at difierential rates 
according to the quality of the land and so forth, 
and that in fact and substance the agreement was 
that the tenant should pay at that rate or at those 
rates for all the land of which he was put in posses- 
sion according to its true area, and by further 
proving that the existing rent is less than the rent 
payable under siioh agreement. Broof by the land- 
lord of the existence of excess area shifts the 
burden of proof from the landlord to the tenant.’ 
Dhrxjpad Chandea Koley v. HAei Nath Singh 
(1918) . . . . . 22 C. W. N. 826 

: SS 69, *70— 

See Sanction fob Peosecution. 

I. L. E. 45 Calc. 336 

' s. *74 — 

See Peshkosh. I. L. R. 45 Calc. 866 

S. 83 — Subdivision of tenancy — “ Ex- 
press consent in writing ” how established^^^ Rent* 
rollH what is, jama-wasil-baki papers, if^Road-cess 
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BENGAL TENANCY ACT (VIII OF 1885)— 

contd. 

— S. 83 — concld, 

return how far evidence of consent. Ap. “ express 
consent ” in writing, within the meaning of s. 88 
of the Bengal Tenancy Act as amended by Act I, 
B.O., of 1907 means a consent opposed to one which 
is to he implied from the document produced to 
prove it. J ama-wasil-baki papers which are annual 
-statements of the rents payable and received from 
.a particular estate are not landlord’s “rent-roll” 
within the meaning of the proviso to the section. 
Koad-cess returns filed by a co-sharer of the land- 
lord having been produced to prove a sub-division 
of the tenancy within the meaning of s. 88 of the 
Bengal Tenancy Act : Held, that before such a docu- 
2 nent could be referred to establish express consent 
in writing, it must be proved, first, that there had 
been consent in writing, and, secondly, that the 
consent in writing though sought for could not be 
produced and therefore, must be presumed at any 
rate against the person who made it. The road- 
■cess return could not be taken in evidence ^ as 
principal evidence to prove consent in writing 
which apparently did not exist, Bajani StrisnAKi 
Dassi V. Haba Sunuaki Dassi (1917). 

22 C. W. N. 693 

S. 85 — Lease exceeding nhie years — 

Vnder-raiyat, right of, to sue for recovery of posses- 
sion on declaration of title-^Possession. Although 
an under-raiyat’s lease was in excess of ^ 

raiyat is entitled to grant to an imder-raiyat under 
the provisions of s. 85 of the Bengal Tenancy Act, 
vet if the under-raiyat was in possession of the 
property on the basis of the kahuliyat he has 
sufficient interest in the property to recover the 
land. GouPv Mostbal v. Balaeam jManji ( 191'^)- ^ 

22 C. W. N. 61 


- s. 86 — Hon-iransferahle raiyaii holding 

— 8ale. of a portion by raiyairSubsequent surrender 
of same by him — Landlord, if may eject transferee 
Fraud’— Knowledge. Per Teuton, J In-espective 
of fraud, collusion or knowledge, a landlord who 
.accepts firom a raiyat the surrender of a portion of 
the holding after the same had been sold by him, 
is not entitled to eject the transferee. ^ The raiyat s 
rights in the portion having been extinguished, by 
the surrender or grant to the landlord, the latter 
took nothing. Sale of a part of a holding may he 
reasonably argued to be an incumbrance or 
ation of the raiyat’ s rights in the whole and 
therefore operate to prevent a surrender whether 
*of the whole or the part. Per Biohaedson, J. 
{contra). On the authorities sale of a part of a 
raiyati holding is not an incumbrance withiu the 
meaning of cl. (6) of s. 86 of the Bengal Tenancy 
Act. On the authorities the landlord (apart from 
fraud) has the right to re-enter if the whole or a 
part of a non-transferable raiyati holding be 
relinquished or surrendered by the raiyat after the 
.same has been sold by him. Dastt^ .to V. B^ 
KtTMAE Goee (1918) • . . 22 C. W. N. 972 


— s. 86 (d)— 

p ~ Vendee of portion 

of non-transferable raiyati holding, if may be evict^ 
,by landlord in whose favour vendor surrenders the 
portion after sale. A raiyat who has sold a portion 
.of his non-transferable occupancy holtog has 
parted with all his rights in the portion in favour 
of the purchaser, and has no interest in it to 
rsurrender. Moreover, surrender may be looked 
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upon as a transfer or grant and whatever hinds the 
raiyat binds the landlord in whose favour he 
surrenders. The landlord cannot on accepting a 
surrender of the part of the holding sold by the 
* raiyat sue to evict the transferee. AiSTAisfnA Mobah 
Boy Chowdhuey v. Gueudayal Saha (1917). 

22 C. W. N. 965 

2, — Sale of portion of non- 

transferable raiyati holding — Surrender by vender of 
same and resettlement takeii by him of rest — Implied 
surrender — Landlord, if may evict purchaser. Where 
a raiyat expressly surrendered a part of his non- 
transferable holding which, prior to such surrender 
he had sold, and took a new settlement of the 
remainder : Held, that this operated as a surrender 
of the whole holding (express as to a portion and 
implied as to the rest) and as no fraud on the part 
of the landlord was established, he was entitled 
to evict the purchaser from the portion sold. 
Ta mt .t Mukshi V. Brojehdea Kishoee ' Boy 
Chowdhey (1918) . . . 22 C. W. N. 967 

ss. 103B, 106— 

See Lakheeaj Lands. 

L L. E. 45 Calc. 574 

s. 104H 

— Limitation Act 

{IX of 190 S), s. 29 (i) {b)—LHvil Procedure Code 
(Act V of 1908), s. 80— Period notice to Secretary 
of State, if to be deducted inemri'puting the six months 
within which suit to be brought. In a suit against 
the Secretary of State under s. 104H of the Bengal 
Tenancy Act, in computing the period^ of six 
months prescribed by cl. (2) of the section, the 
plaintiff is not entitled to deduct two months in 
respect of the notice which he is bound to* give to 
the Secretary of State under s. 80 of the Civil Pro- 
cedure Code. Seceetaey or State foe India v. 
Seib Naeain Hazba (1918) . 22 C. W. N. 802 

2, — Period of limit- 

ation for a suit under — Limitation Act {IX of 1908), 
s. 15, cl. (2) and s. 29,— Time of the currency of a 
notice under s, 80, Civil Procedure Code {Act V of 
1908), if can be excluded in calculating^ the period of 
limitation for such a suit. The provisions of s. 15, 
sub-s. (2) of the Indian limitation Act do not 
apply to a suit instituted under the terms of 
s, 104H of the Bengal Tenancy Act. A suit under 
s. 104H must be brought, in any^ event, within six 
months as specified in that section and the plain- 
tiff is not entitled to exclude the time during the 
currency of a notice to the Secretary of State 
whom he has j oined as a defendant. Gangaphae 
Nanda V. Janokimoni Dasi (1918). 

22 C. W. N. 817 

ss. 104H, lllA— 

See Limitation . I. L. E. 45 Calc. 645 

ss. 104H, ( 8 ), 184, 185— 

See Suit . . I, L. R. 45 Calc. 934 

ss. 106, 109A (2)— 

See Appeal . I. L. R. 45 Calc. 638 

s. 109A, sub-s. (3), appeal undeE— 

See Peocediiee • L. E. 45 I. A. 183 

ss. 169, cl. (b), 179— 

, See Lease . . L L. E. 45 Calc. 940 



( 27 ) 


DIGEST OP CASES. 


{ 28 ) 


BENGAL TENANCY ACT (VIH OP 1885)— 

contd. 

SS. 161, 163 (2) (6), Mortgage, of 

share of holding, if incumbrance to be annulled. A 
mortgage of a portion of a non-transferable occu- 
pancy holding is an incumbrance within s. 161 of 
the Bengal Tenancy Act, and a purchaser of the 
holding at a rent sale under s. 163 (2) (6) of the 
Act takes the property subject to the mortgage, 
unless it is annulled by him in the only mode pro- 
vided by law, viz., under s. 167, of the Act. In a 
suit by the mortgagee to enforce his bond against 
the tenants of the holding and the purchaser at 
the rent-sale, the landlord is not a necessary party. 
Prak Krishna Pal v. Attjl Krishna Mijkebji 
(1917) 22 0. W. N. 662 

SS. 161, 167— 

See Landlord and Tenant. 

I. L. R. 45 Calc. 756 

S. 167 — Annulment of incumbrances — 

Procedure to be strictly followed — Service of notice, 
entry in order-sheet if sufficient proof of — Single suit 
for rent of entire taluk after same was split up— 
Consequential sale, if rent-sale. The destruction of 
valuable incumbrances is a very severe measure 
which the law allows only if a certain procedure is 
strictly followed, and when a party wishes to 
enforce that severe measure he must show that he 
has strictly followed the procedure laid down. An 
entry in the order-sheet that notice has been served 
is not sufficient proof of service of notice. 
Where it appeared that what was formerly one 
taluk was split up into several different taluks, a 
sale of the entire taluk in execution of a decree 
obtained in a single suit for rent due upon the entire 
taluk was not a sale for arrears of rent within the 
meaning of the Bengal Tenancy Act. Prafhlla 
Nath Taoore v. Shital Khan (1918). 

22 C. W. N. f88 
SS. 167, 169— , 

^ee Sale . . L L. R. 45 Calc. 151 

S. 169 (c) — Decree-holder, if can get 

interest on arrears of rent paid to him from the 
balance of sale-proceeds. Where a decree-holder 
landlord applied under s. 169, cl. (c), of the Bengal 
Tenancy Act for payment to him out of the sale- 
proceeds of the rent with interest and costs due to 
him between the date of the institution of the suit 
and the date of sale, and the Munsif directed pay- 
ment of the amount of rent only, but refused to 
pay the amount of interest and costs : Held, that 
the Munsif’s order disallowing interest was wrong, 
and that the decree-holder landlord was entitled 
to get interest on the rent due to him at the statu- 
tory rate. Prafhlla Nath Taooee v. Matab- 
HDDIN Mandal (1917) . . 22 C. W. N. 823 

-y— Sch. ni, cl. (6) — Execution, applica- 

tion for — Beni decree — Limitation — Execution sale 
set aside — Execution case dismissed for default — 
Eresh application for execution, if a continuation of 
the previous execution proceedings, A rent decree 
was obtained on the 14th June 1911. Application 
for execution was made on the 6th March 1914, and 
the sale took place on the 25th April 1914. On the 
application of the judgment-debtor the sale was 
set aside on the 16th September 1914, On the 
28th September 1914 the execution case was dis- 
missed in these terms: Sale set aside, decree- 

holder taken no further steps. Case dismissed for 
default,”- ^ The decree-holder appealed from the 
order setting aside the sale but the appeal was 
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missed on the 2nd January 1915. On the 16th 
February 1916 the decree-holder filed a fresh appli- 
cation for execution : Held, that the application 
for execution made on the 16th February 1916 was> 
time-barred under cl. {6) of Sch. Ill of the Bengal 
Tenancy Act ; that the previous application ended 
with the order of the 28i^h September 1914 ^nd 
there was no continuity between that application 
and the application made on the 16th February 
1916. Midnaphr Zemindari Company v. Dina 
Nath Sahh (1918) . . 22 C. W. N. 766 

BILL OF EXCHANOE. 

See 0. I. F. Contracts. 

I. L. R. 42 Bom. 473 

BLINDNESS. 

See Hindu Law — ^iNHEaiTANCE. 

I. L. R. 45 Calc. 17 

BOMBAY ACTS. 

1879— V. 

See Land Revenue Code (Bombay). 

1879— XVII. 

S^e Dekkhan Agriculturists’ Relief’ 
Act, 

1888— ni. 

See Bombay City Municipal Act. 

1898— IV. 

See City of Bombay Improvement 
Trust Act. 

— 1901— in. 

See District Municipalities Act. 

BOMBAY CITY IMPROVEMENT ACT (BOM- 
IV OF 1898). 

SS. 25, 29— 

See Recoupment. 

I. L. R. 45 Cale. 343; 

BOMBAY CITY MUNICIPAL ACT (BOM. Ill 
OF 1888 AS AMENDED BY BOM. ACT V 
OF 1905). 

= — Construction of Act, 

SS. 296, 297, 299, SOI — Powers of Municipal, 
authorities acting in conform ty with terms of Act — 
‘‘ Preservation of line of street ” — Building a bridge 
over level-crossing of railway — Land Acquisition Act 
and compensation to owners of land acquired. Under* 
the Bombay City Municipal Act (Bom. Act III of 
1888 as amended by Bom. Act V of 1905), the- 
Municipal authorities have power to ac(|uire' 
land for widening, extending and improving a 
pubhc street, and to pay compensation to the- 
owner of the land, notwithstanding that the pur- 
pose for which the land is taken is not solely the- 
‘‘ preservation of the line' of the street,” but in- 
cludes the building of a bridge to carry the road 
over a railway on the level of the street. They 
aremot restricted to acqifiring the land, and paying' 
compensation for it under the Land Acquisition 
Act. They can prescribe a line for the* street and 
take possession of the part of the owner’s land 
which falls within the line, and so avoid having to- 
proceed under the latter Act. Cases in which it 
has been held that powers conferred only for a 
statutory purpose cannot be validly exercised 
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BOMBAY CITY MUNICIPAL ACT (BOM. m 
OF 1888 AS AMENDED BY BOM. ACT V 

OP 1905) — concld, 

for a different purpose were not in point. Such 
an exercise of those powers is outside the Act 
which confers them. In the present case the exer-^ 
cise of the powers given was within, and in strict 
conformity with the terms of the Act. The pre- 
servation of the line of the street ” waS^ not laid 
down as the definite and sole object for which the 
power is to be exercised. Abdul Rahim Mahomed 
V. Municipal Commissioner fob City of Bombay 
(1918) . . . . I. L. R. 42 Bom. 462 

BOMBAY CIVIL CIRCULARS. 

Ch. n, Cl. 91, suh-cl. 16— 

See Civil Procedure Code (Act V of. 
1908), s. 70, 0. XXI, r. 72. 

I. L. R. 42 Bom. 621 

BOMBAY DISTRICT MUNICIPALITIES ACT 
(BOM. in OF 1901). 

ss. 70, 113 and 122— Public street— 

Projection — Projecting a shop-board mio a public 
street without permission or without paying fees — 
Surat City Municipality's By-laws 2 and 10 — 
By-law not ultra tires. The accused rented a shop 
on a pubHc street and. projected therefrom a shop- 
board into the street without having obtained 
permission of the Municipality and without paying 
the fees prescribed in that behalf by the Muni- 
cipality in^ its by-law 10. On prosecution for 
offences under ss. 113 and 122 of the Bombay 
District Municipalities Act, 1901, the accused con- 
tended that by-law 10 was ultra vires : Held, that 
the by-law 10 was not ultra vires of the Munici- 
pality ; and that the accused had contravened the 
by-law. Emperor v. Xagindas (1918). 

I. L. R. 42 Bom. 454 

BOMBAY LAND REVENUE CODE (BOM. 
ACT V OF 1879). 

s. 48— 1 

See Land Revenue Code (Bom. Act V 
OF 1879), s. 48. 

I. L. R. 42 Bom. 126 

ss. 74, 76— 

See Rajinama and Kabuliyat. 

I. L. R. 42 Bom. 359 

s. 217— 

See Kadim Inamdae. 

I. L. R. 42 Bom. 112 

BOMBAY MUNICIPALITY. 

1, Improvement 

Trustees — Streets — Vesting — Building Line — Com- \ 
pensation — Interest — City of Bombay Municipal Act 
^{Bombay Act III of 1888), ss, 300, 301 — City of 
* Bombay Improvement Act {Bombay Act IV of 1898), 
ss, 41, 46, When the Trustees for the Improve- 
ment of the City of Bombay, constituted by 
Bombay Act IV of 1898, having given notice under 
s. 41 of that Act to the Municipal Commissioner 
that an existing street is required by them under a 
new street scheme, construct the new street with 
a building line set forward from the old building 
line, the strip of land between the two building 
lines does not vest in the trustees. The vesting 
in the trustees under the notice is co-extensive 
with the revesting under s. 45, sub-s. (2). When 
under s. 300, sub-s. (7) of the City of Bombay 


BOMBAY MUNICIPALITY— 

Municipal Act (Bombay Act HI of 1838) premises 
are compulsorily ordered to be set forw^d to the 
building line, the corporation is not entitled under 
the Act to compensation from the owner of the pre- 
mises for land which prior to the order vested in 
the corporation, but which will he covered by the 
premises as ordered to be set forward. Unless 
there is something in the contract between the 
parties which necessarily imports otherwise, the 
date when one party enters into possession of the 
property of another is the date from which in- 
terest upon the unpaid price should run. Ratanlal 
Choonilal Panalal V, Municipal Commissioner 
FOB THE City of Bombay (1918). 

L. R. 46 I. A. 233 

2. Public Streets — - 

Powers — Acquisition of adjoining Land — Compen- 
sation — Preservation of Regular Line — Collateral 
object — City of Bombay Municipal Act [III of 1888 
and V of 1905), ss, 296, 297, 301. By s. 297 of the 
City of Bombay Municipal Act, the Municipal 
Commissioner may prescribe a regular line on each 
side of a public street, and if the line is so pre- 
scribed that any land not vesting in the Corpor- 
ation falls within it, the Commissioner may, by s. 
299, take possession of it on behalf of the Corpor- 
ation, the former owner receiving compensation 
under s. 301. Ss. 297 to 301 are headed in the 
Act “ Preservation of regular line in public streets.” 
By s. 296 the Commissioner has power to acquire 
any land required for widening, extending or other- 
wise improving any public street, subject to the 
payment of compensation under the Land Acqui- 
sition Act (I of 1894). In 1909 the Commissioner 
prescribed a line on one side of a public street 
so that land belonging to the appellants fell 
within it, and, having served them with notice, 
took possession. The Commissioner wished to 
acquire the land for the purpose of widening the 
street in connection with a contemplated bridge 
carrying the street over certain level crossings. 
The appellants contended that the procedure 
under ss. 297, 299 and 301 was inapplicable and 
the proceedings ultra vires, and that the land could 
only by acquired subject to payment of comoen- 
sation under the Land Acquisition Act, 1894 : 
Held, that the powers ^ven by ss. 297 and 299 of 
the Act could be exercised although the motive of 
the Commissioner, who acted in good faith and in 
the discharge of his duties, was not to preserve 
the regular line>^ of the street, and that consequently 
the compensation payable to the appellants was to 
be calculated according to s. 301 of the Act, and 
not under the Land Acquisition Act, 1894. 
Nabma V. Bombay Municipal Commissioner 
(1918) . . . . L. R. 45 I. A. 125 

BOMBAY POLICE ACT (BOM. IV OF 1902). 

ss. 106, 107— 

See Criminal Procedure Code (Act V 
OF 1898), s. 514. 

1. L. R. 42 Bom. 400 

BOI^AY RE0ULATION (IV OF 1827). 
s. 26— 

See Custom . . I. L. R. 45 Calc. 450 

BOND. 

See Hindu Law — Bond. 

L L. R. 40 AH. 17 
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l^Omi—concU, 

for appearance — 

See Criminal Procedure Code (Act V 
OF 1898), s. 5U. 

I. L. R. 42 Bom, 400 

BREACH OF CONTRACT. * 

See Sale of Goods. 

I. L. R. 45 Calc, 28 

by workman — 

See Workmans Breach of Contract 
Act (XIII OF 1859), s. 2. 

L L. R. 40 AU. 282 

BRITISH BELUCHISTAN REGULATION (IX 
OF 1896). 

s. 10 — 

R:s Judicata I. L. R. 45 Calc. 442 

BROTHEL. 

Order of Magistrate 

directing discontinuance of use of house as such — • 
Jurisdiction of District Magistrate to stay order--^' 
JE astern Bengal and Assam Disorderly Houses Act 
{II of 1907), ss. 2, 3, The District Magistrate has 
no jurisdiction under the law to interfere with the 
order of a Criminal Court under s. 3 of the Eastern 
Bengal and Assam Disorderly Houses Act (II of 
1907) and stay its operation. Bajani Kherntawcdi 
V. King Em'peror, 14 C. W. N. 404, referred to. 
liALiT Mohan Chakrayarti v. Hemendea Kumar 
De (1917) . . . I L. R. 45 Calc. 301 

BUILDING. 

See District Municipalities Act (Bom, 
III OF 1901), s, 96, SUB-SS. (I), (2), 
(3), (i). I, L. R. 42 Bom. 629 

BUILDING FINE. 

Collector’s power to levy. 

See Land Revenue Code (Bom. Act V 
OF 1879), S. 48. 

I. L. R. 42 Bom. 126 

BURMESE BUDDHIST LAW. 

: — — — Adoftion — K it tima 

adoption — Publicity and notoriety essential — Forfei- 
ture of adoption by Tcittima son separating from 
adoptive parents — Distinction where there are other 
children — Intention to break tie with adoptive parents 
— Contest between two claimants each claiming the 
whole estate. A child adopted under the Burmese 
Buddhist Law according to the fullest form of 
adoption, and retaining his status as an adopted 
child till the death of his adoptive parents, is 
entitled to inherit their estate as if he were a 
natural and lawful child, either in the absence of 
other children or in competition with them. Such 
a child is called a hittima child. There is no 
ceremony of adoption, and it is not necessary for 
one who claims adoption to point to any parti- 
cular statement made or act done by his adoptive 
parents on a particular date. But on the other 
hand the adoption must he a matter of publicity 
and notoriety. Ma Me Oale ^..Ma Sa Yi, 1. L. R. 
32 Calc, 219 ; L. R. 32 I. A. 72, and Ma Ywet v. 
Ma Me, I. L. R. 36 Cah. 978 ; L. R. 38 J. A. 192, 
followed. A hittima child may forfeit his right of 
inheritance by separating from his adoptive 
parents, this being considered an act of ingratitude ; 
see the texts set forth in s. 195 of Gaung’s “ Digest 
of Burmese Buddhist ^aw.” These authorities. 


BURMESE iBUDDHIST hAVI—concld. 
however,draw a distinction between the cases where 
there are other children with whom the hittima 
child seeks to compete and share, and cases where 
he has no such competitor, and ’in the latter in- 
stance allow him to inherit in whole or in part 
notwithstanding hia separation. The true principle 
on which the rule of forfeiture rests is that it is a 
matter of intention. The fact that the child goes 
to live apart is some evidence of an intention to 
break' the bond ; and it is easier to' presume this 
where the adoptive parents have other children 
who can perform the duties and receive the estate. 
The extent of the separation is to be also taken 
into account. The distance may be so great as to 
render it impracticable for the child to continue to 
discharge duties to the adoptive parents, and in 
that case it probably works a forfeiture. But if 
the distance be not great, if the separation of 
residence be with the consent of the adoptive 
parents, and if the child is ready and willing to 
discharge filial duties after this separation, the 
bond is not broken. This is the result of the 
modern decisions. Chan Toon’s “ Principles of 
Buddhist law,” 88 to 95 where the authorities are 
given, and Maung Shwe Thwz v. Ma Saing, 2 
U. B. Ril. (1897 — 1001) 13% referred to. In this 
case where each of the parties claimed to be the 
sole adopted son of the same adoptive parents, and 
in that capacity to be entitled to succeed to their 
whole to the exclusion of the other : Held (rever- 
sing the decision of the Chief Court), that on the 
evidence both the claimants were adopted heirs, 
and that, it not being contended for the appellant 
that there would be any legal objection to 'the 
widow adopting a second heir, or that the position 
of a son so adopted would be in any way inferior 
to that of the first adopted son, they were both 
entitled to inherit the estate. As in that case both 
of them had asked for too much, each should bear 
his own costs of the litigation. Maung Thvstb v. 
Maung Tun Pb (1917) . I. L. R. 45 Calc. 1 

BY-LAW. 

See Bombay District Munioifalitibs 
Act (Bom. Act III of .1901), ss. 70, 
113, 122 , 1. L. R. 42 Bom.. 454 


c 

C. I. F. CONTRACT. ’ 

See Sale of Goods,^ 

1. L. R. 4^ Calc. 28 
See Sale of Goods. 

I. L. R. 42 Bom. 16 

• — nature of — 

See Contract to purchase and ship 
GOODS . . I. L. R. 41 Mad. 1060 

~ — — ■ — — Addition of 0. 1. to 

G, I. F. in indent form — Bill of Exchange presented 
along with shipping documents and accepted by the 
merchant in India — Goods shipped on an alien ship 
— War between the Governments of the shipper and 
the shipmaster — The alien ship seized as a prize-^ 
Bill not paid at maturity, the acceptor not receivirug 
goods — Belease of the alien ship and delivery of the 
goods to the acceptor — Acceptor refusing to pay in- 
terest and notarial charges held liable to pay the same 
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tl. I. P. CONTRACT-co«fZi. 

of Exchange presented without shipping docu-^ 
ments aftet the outhreah of war — Shipping documents 
becoming void after the outhreah of war — Consequent 
Jailure of consideration for the acceptance of the bill 
^Acceptance conditional — Eon-liability of the. ac- 
ceptor to pay the principal amount of the hill, inter es 
and notarial charges — The Indian Contact Act {IX 
of 1872) s. 56 — The Negotiable Instruments Act 
(XXVI of 1881)i s* 43. The plaintiffs ‘were mer- 
^chants doing business at Glasgow. The defendants, 
merchants in Bombay, ordered through the plain- 
"tiff’s agent in Bombay, fifty eases of aluminium 
circles to be delivered at Madras on C. I. F. G. I. 
‘terms. The first shipment was to be of fourteen 
cases and the remaining ones of twelve cases each. 
The first* consignment of fourteen cases was in due 
'Course received and paid for by the defendants. 
The second and third consignments of twelve cases 
each were shipped from a German port on the 16th 
and 25th July 1914, respectively, on two German 
vessels S.S. “ Barenfels ” and S.S. “Kybfels” 
JIansa Line. The shipping documents in respect 
•of the “ Barenfels ” goods were duly delivered to 
'the defendants along with the bill of exchange 
which the defendants accepted on 31st July 1914. 
On the 9th October 1914, the plaintiffs drew another i 
bill of exchange in respect of the “ K.ybfels ” goods 
which the defendants accepted on the lOth Novem- 
ber 1914, The shipping documents for the said 
goods were not however received by the defendants 
at the time of the acceptance of the bill, but were 
tendered by the plaintiffs sometime after the filing 
-of the suit. The two bills became payable on the 
2nd October 1914 and 12th January 1915, res- 
pectively, but were not met by the defendants by 
payment. War being declared between Great 
Britain and Germany, S.S. “ Barenfels was in 
August 1914 seized on the voyage as a prize and 
on her release by the Prize Court allowed to proceed 
to Madras where she unloaded her cargo on 8th 
June 1915, 'when the defendants obtained posses- 
sion of their goods on payment of the principal 
amount due, under the first bill, but not the in- 
terest from the date of maturity to the date of 
payment. The plaintifis sued on 2nd February 
1915 to recover from the defendants (i) the in- 
terest due on the first biU from the date of maturity 
to the date of payment together with notarial 
•charges, and (ii) the amount due on the second biU 
mth interest. Meld, (i) that under the first bill 
inasmuch as the defendants obtained all that they 
were entitled to obtain under the C. I. F. contract 
when the bill was presented to them for accept- 
.ance, that is to say, good shipping documents, the 
risk after the acceptance was entirely their own 
and that ha'Ting refused payment on maturity 
they were liable to pay over-due interest after that 
date and the notarial charges incurred by the 
plaintiffs ; -(ii) that under the second bill inasmuch 
as the hill of lading had become a void contract 
before it was tendered to the defendants, on the 
10th November 1914, there was at that time a 
failure of consideration for the acceptance of the 
bill and they were not bound to pay at maturity. 
Arnhold Xerberg ds Co. v. Blythe, Green, Jourdain 
db Co. ; Theodor Schneider ds Co. v. BurgeM <&: 
Newsam, [1515] 2 K. B. 379, followed. It is an J 
.accepted principle of the maritime law that aU 
contracts of affreightment are put an end to by the 
outbreak of hostilities between the Governments of 
•the shipper and the shipmaster. Esposito v. Bowden, 

7 El. ds Bl. 763, followed. Mabseal & Co. v. Naght 
,CHAB n Ftjbchabd (1916). I. L, E. 42 Bom. 4?3 


CALCUTTA IMPEOVEMENT ACT (BENU. V 
OF 1911). 

See Recoupment. 

I. L. E. 45 Calc. 343 

SS. 70, 71(a), (c), 77— 

;^ee Sanction eob Pbosecution. 

L L. E. 45 Cale. 585 

CALCUTTA IMPROVEMENT TRIBUNAL. 

See Sanction bob Pbosecution. 

L L. R. 45 Calc. 585 

CALCUTTA MUNICIPAL ACT (BENU, III OF 
1899). 

SS. 3 (30), 37, 47, and Seh. IV, 

rr. 3, 8 (1)— 

See Municipal Elegtion. 

L L. R, 45 Calc. 950 

s. 357 (2)— . • 

See Recoupment. 

I. L. R. 45 Calc. 343 

S. 495A — Sale of adulterated ghee — 

Proper nature of enquiry in Court as to quality of 
subject matter of prosecution — Reliance on text-booJ^ 
without expert evidence — Evidence Act (I of 1872), 
ss.,57, 60. The accused was prosecuted and con- 
'deted under s. 495 A (1) of the Calcutta Municipal 
Act for selling adulterated ghee. The Assistant 
Analyst to the Corporation applied certain processes 
of analysis to the sample of ghee in question and 
obtained certain results from which he made the 
deduction thatt he ghee had been adulterated with 
certain percentages of foreign fat. No other expert 
witness was examined on either side and the 
defence contended that according to the standard 
works on the subject no such deduction could bo 
made. Some of these works were pub to the 
analyst in cross-examination by the defence. The 
Magistrate allowed the defence to rely on this 
e'vLdence, dealt with it as being in evidence in the 
judgment and put exhibit marks on some of it. 
The Rnle against the conviction was heard before 
Chitty and Smither, JJ., both, of whom agreed 
that the conviction could not stand but Chitty, 
J., was for a retrial on the ground that there was 
no satisfactory investigation and Smither, J., held 
other'wise. Held, (on a reference under s. 429, 
Criminal Procedure Code). Per Woodeopfe J., , 
that in a case referred under s. 429, Criminal Pro- 
cedure Code, a third Judge would not differ upon 
a point on which both the referring Judges were 
agreed unless there were strong grounds for doing 
so. That it could not be said that the Magistrate 
was wrong in making use of the text- books but 
the use of scientific treatises may lead to en’or if 
either those who so use them are themselves not . 
experts in the matter dealt "with or are not assisted 
by experts to whom passages relied upon may be 
put. That in the circumstances of the present 
case it would not be safe to rely on the books alone 
without the aid of an expert and there should be a 
retrial. Per Chitty J. The procedure adopted 
by the Magistrate was incorrect if it were intended 
thereby to make these books and all their contents 
evidence in the case. The use of such books by 
the Court was regulated by ss. 57 and 60 of the 
Evidence Act. Books of reference may be used by 
the Court on matters (inter alia) of science to aid 
it in coming to a right understanding of and con- 
clusion upon the evidence given, while treatise may 
be referred to in order to ascertain the opinions of 

B 2 
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CALCUTTA MUNICIPAL ACT (BENG. KC OF 

1899) — concld. 

s. 496A — concld, 

experts who cannot be called and the grounds on 
which such opinions are held. Courts should be 
very careful to avoid introducing into the case 
extraneous facts culled from text-books and also 
to refrain from being a decision on opinions the 
precise applicability of which to the subject- 
matter of the prosecution it was impossible to 
gauge. The books may be usefully referred to in 
order to comprehend and appraise correctly the 
evidence of the expert who has made the analysis 
and has given his opinion on oath as to the result 
of such analysis, but it would be dangerous to base 
the decision of the Court solely on the evidence of 
books whether for a conviction or an acquittal. 
^ er Smitheb, J. That the Magistrate was right 
lender s. 60 of the Evidence Act to admit the evid- 
ence of the text-books. It is important that in a 
Criminal case, the prosecution should understand 
that it must put in all its evidence, and a retrial 
Should not be ordered to enable it to fill up gaps 
in its evidence. Gbanade Venkata Ratnam v. 
The Coeporatiok oe Calcutta (1913). 

22 C. W. N. 745 

S. 557 (d) — Municipality^ if may 

acquire different po) tion oi a holding by separate 
proceeding and thus evatu the presumption of the 
section, ‘ A holding within the Calcutta Munici- 
pality which was the subject of a single assess-,, 
ment, having been partitioned amongst its owners, 
the owner of one of the partitioned shares applied 
for separate assessment of his share, but that 
application was refused and the Municipality then 
proceeded to acquire the portions under the Land 
Acquisition Act by two separate proceedings. 
Beld^ that there was no legal bar to the Munici- 
pality proceeding in this manner and thereby 
depriving the owners of the several shares of the 
benefit of s. 567 {d) of the Calcutta Municipal Act. 
Sham Lal ' Das v. Secretary of State for 
India (1918) . . . . 22 C. W. N. 538 

CALCUTTA POLICE ACT (BENG. IV OF 1866). 

* s» 54— 

See Autrefois Acquit. 

I. L, R. 45 Calc. 727 


CALCUTTA POLICE ACT (BENG. IV OF 1866 > 

— concld, 

S. 66 — concld, 

some bricks on the footpath nnd was convicted 
under s. 66 of the Calcutta Police Act. Held, that- 
the petitioner committed a breach of the bye-law 
under which his license was granted but his offence' 
also fell under sub-s. 4(a), s. 66 of the Police Act, 
and his conviction under that section was proper. 
Qucere : Whether sub-s. 4 {a) introduced into s. 66’ 
of the Police Act by the amending Act of 1910’ 
(Bengal Act III), repealed the provisions regarding 
the regulation of obstructions in the Calcutta. 
Municipal Act. Brooke v. King-Emperor (1917). 

22 C. W. N. 455 

CALLS. 

See Company . I. L. R. 42 Bom. 159“ 
See Company . 1. L. R. 42 Bom. 264: 

CANCELLATION. 

of sale-deed — 

See Limitation Act (IX of 1908), Sch. D* 

Art. 91 . I. L. R. 42 Bom. 638 

CANCELLATION OF REGISTRATION. ' 

See Design . I. L. R. 45 Calc. 606 


CAPTURE OF VESSEL. 

See Sale of Goods. 

I. L. R. 45 Calc. 28 

CARGO. 

release of — 

See Sale of Goods. 

I. L. R. 45 Calc. 25 

CASTE PROPERTY. 

See Contract Act (IX of 1872), s, 70. 

1. L. R. 42 Bom. 556 

CAUSE OF ACTION. 

See Misjoinder. 

I. L. R. 45 Calc. Ill 

See Transfer of Property Act (IV OF’ 
1882), s. Ill, CL. (g), 

I. L. R. 42 Bom. 195 

survival of — 


See Parties. 


I. L. R. 45 Calc. 862 


S. 64A — - Possession of property suspect- 
ed to be stolen. The preliminary condition which 
must be fulfilled before effect can be given to 
s. 54 (a) is that there must be reason to believe 
that the property found in the accused’s pos- 
session was stolen property. In the present case 
the High Court acquitted the accused on . the 
ground that the reasons given by the Magistrate 
were not sufficient. Sukhu Kalwar v, King- 
Bmperor (1918) . . .22 C.. W. N, 936 

— S. 66, sub-s. (4) {a)-^Cahutta Munici- 
pal Bye-law {2) framed under sub-s, 18, s. 559 Of the 
Calc'ntta Municipal Act (Beng, ///, of 1899)— Ob- 
struction of footpath. Th« petitioner was granted a 
a license under Bye-law (2) framed under sub-s. 18, 
s-^ 569 of the Calcutta Municipal Act authorising 
him to make an enclosure in a portion of a parti- 
cular street for depositing mortar, bricks, etc., 
during the bmlding of certain premises on that 
street. The license was granted on condition that 
the portion of the street to be occupied must be 
fenced off with a temporary fence but the peti- 
tioner without putting up any such fence deposited 


CENTRAL PROVINCES TENANCY ACT (XI 
OF 1898). 

— s. 45, sub-ss. (i), (6) — Sir land — 

Mortgage before Act — Conciliation award after Act' 
— Mortgagor's occupancy right. The Central Pro- 
vinces Tenancy Act (XI of 1898), as amended by 
Act XXI of 1899, provides : S. 45. (7) Notwith- 
standing any agreement to the contrary ... a 
proprietor who, after the commencement of thiS; 
Adt, temporarily or permanently loses (whether 
under decree or order of a Civil Court or a Revenue 
Officer or otherwise) or transfers his rights to 
occupy sir land as - a proprietor, shall at the date 
of such loss or transfer become an occfipancy 
tenant of that sir land . , . (6) Nothing in this 

section shaE affect a document duly registered 
before the commencement of this Act; and, on 
any surrender or transfer such as is described in 
sub-s. (i) being made, decreed or ordered in pur- 
suance of such a document, the rights of the parties 
to occupy the sir land shall accrue as if this Act 
had not been passed. Explanation : — For the pur- 
poses of this seption a transfer includes a mortgage 
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■CENTRAL PROVINCES TENANCY ACT (XI OP 
1898) — concld. 

— — — S. 45 — concld. 

and a base.” In July, 1901, a foreclosure decree 
.absolute was made under two registered mortgages, 
made in 1881 and 1884, of fifteen villages including 
sir lands. Upon appeal, the decree was set aside^ 
on terms and the matter referred by agreement to a 
Conciliation Board, which awarded that certain 
p)ayments should be made by the mortgagors, and 
that in default seven of the villages should be 
“foreclosed. The mortgagors having made default, 
-a foreclosure decree absolute was made in 1910 in 
respect of the seven villages. The mortgagees 
claimed that under the decree they were entitled 
to actual possession of the sir lands. Heldt that 
the conciliation award of 1905 was, for the purposes 
of the case, a fresh origin of rights between the 
parties, that s, 45, sub>s. (6), consequently did not 
; apply, and that under s. 45, sub-s. (1) the mort- 
gagors had occupancy rights in the sir lands of the 
seven villages. Narayan Ganesh Ghatate v. 
Baliram (1918) , . L. R. 45 I. A. 179. 

CERTIFICATE OF SUCCESSION. 

See Succession Certificate Act (VII 
OF 1889), SS. 7 AND 9. 

I. L. R. 40 Ail. 81 

CHAIRMAN. 

decision of — 

See Municipal Election. 

I. h. R. 45 Calc. 950 

CHAR LANDS. 

See Land Tenure in Bengal. 

L. R. 45 I. A. 190 

CHARITABLE TRUST. 

hundi by trustee — 

See Negotiable Instrutments Act 
(XXVI OF 1881), SS. 26, 27, 28. 

1. L. R. 41 Mad. 815 

CHAUKIDARI CHAKARAN LANDS. 

See Limitation. L. R. 45 I. A. 162 

— Included in 

revenue-paying estate — Resumption of, and transfer to 
landlord — Village CJiauJcidari Act {Beng, VI of 
2 $70) — Sale of parent estate for default of payment 
■of Government revenue — Revenue Sale Law {Act XI 
of 1859) — Title of purchaser. Where chaukidaii 
chakxan lands resumed by Government under the 
provisions of the Village Chaukidari Act, 1870, 
were transferred in 1900 to A. in consequence of 
whose default in paying Government revenue, the 
p)arent estate was sold in 1907 and purchased by 
3, and where B sued to recover possession of the 
‘Same. Held, that the purchaser at the revenue 
sale acquired no title to the chaukidari chakaran 
lands which were never put up to sale for realiza- 
tion of the arrears due from the remainder of the 
■estate. Ranjit Singh v. Kali Dasi Dehi, I. L. J?. 
44 841 ; 21 C. W. N. 609, foBowed, Kazi 

Kfewaz Khoda v. Ram Jadu Dey, L L, R. 34 Calc. 
109 ; 11 C. W. N. 201, Harrech Ghand Babu v. 
Charu Chandra Sinha, 13 G.L.J. 102 ; 15 0. W* N. 
.5, Rahhal Has MuJcerji y. Madhab Chandra Sinha, 
13 C. L- J. 109, referred to. Kasim Sheikh v. 
Hrasanna Kumar Muherjee, I. L, R. 33 Calc. 596 ; 
JO C. W. N. 598, dissented from. Bbojendra 
l.ALL Das V . Deb Narain Tewabi (1917). 

I. L. B. . 45 Calc. 765 


CHAUKIDARI CHAKARAN LANDS— 

2. Resumption. 

— Puini lease — Transfer to landlord — Suit for 
recovery of possession with mesyie profits — Village 
Chaukidari Act (Beng. VI of 1870), s. 51. Where 
A obtained a putni of two villages from Z, paid a 
bonus and the annual rent was fixed in perpetuity, 
and where within the lands comprised in the putni 
were some chaukidari chakaran lands which were 
subsequently resumed by Government and trans- 
ferred to Z, who settled the same with tenants, and 
where A, the putnidar, instituted a suit for decla- 
ration of title and recovery, of possession with 
mesne profits : — Held, that, on equitable grounds, 
the putnidar and the zemindar must be placed in 
the position they would have occupied if the ohauki- 
dari chakaran lands had been resumed before the 
putni was created ,* the assets of those lands would 
then have been taken into account in settling the 
amount of putni rent which would have represented 
the assessment due to the State, as also a fair 
share of the profits. Held, also, that mesne profits 
were to be calculated on the basis of the rent 
payable by the tenants to the zemindar and not on 
that of the actual value of the land produce. 
Ranjit Singh v. Kali Dasi Hebi, 21 G. W. N. 609, 
Kazi Newaz Khoda v. Ram Jadu Hey, I. L. R. 34 
Calc. 109, Rajendra Hath Ilukherjee v, Hira Lai 
Mukherjee, U C. W. N. 995, Gopendra Chandra 
Miner v. Tara Prasamia Mukherjee, 14 G. W . N. 
1049, HarahCJiand Babu v. Charu Chandra Singha, 
15 C. W. N. 5, referred to. Mehdi Hossein v, 
Umesh Chandra Mookerjee (1917). 

I. L. R. 45 Calc. 685 

3. — - Hffect of transfer 

— Village Chaukidari Act (Beyig. VI of 1870), s. 51* 
Where certain chaudidari chakaran lands forming 
part of a revenue-paying estate, being abandoned 
by the chaukidars, were appropriated by the 
zemindar who settled the same with the defendants 
as tenants, and thereafter the lands were resumed 
under the provisions of the VBlage Chaukidari Act, 
1870, and subsequently transferred to the zemindar 
who granted an under-tenure to the plaintifi. 
Held, that the plaintiff could not contend that the 
defendants who were, brought on the land bjr ius 
grantor were trespassers and the plaintiff’s suit in 
ejectment must fail. Ranjit Singh Bahadur v. 
Kali Hasi Hebi, 21 G. W. N. 609, referred to. 
Shib Chandra Banerjee v. Surendra Chandra 
Mandal (1917) . . L L. R. 45 Calc. 515 

4. 1; — Putni lease — 

Clause reserving power of zemindar to appoint and 
dismiss chowkidars, efiect of. A clause in a puini 
lease which reserves to or confers on the zemindar 
the right to appoint and dismiss chowkidars has 
not the effect of reserving to the Zemindar and 
excluding from the putni the chowkidari chakran 
land. Nafar Chandra Chandra v. Bejoy Ohand 
Mahtap (1917) . . .22. 0. W. N. 487 

CHIEF PRESIDENCY MAGISTRATE. 

See Criminal Procedure Code (Act V 
OF 1898), s, 514. 

I. L. R. 42 Bom. 400 

CHOTA-NAGPUR ENCUMBERED ESTATES 
ACT (VI OP 1876). 

— — Land outside Chota- 

Nagpur — Mortgage — Power of manager- — Momy 
paid under pressure of legal proceedings-^Voluntary 
payment — Bengal Regulation VIII of 1819. The 
Chota-Nagpur Encumbered Estates Act (VI of 
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CHOTA-NAGPUR ENCUMBERED ESTATES 
ACT (VI OE m%)—condd. 

1876) does not apply to immovable property out- 
side Chota -Nagpur ; a manager appointed under 
that Act has no power to reduce the rate of in- 
terest provided by a mortgage of land not situated 
within Chota Nagpur. ^icTia Earn Sahu v. 
Bishamhhar Nath JSahi, 16 C. L. J, 527, approved. 
Having regard to the nature of the procedure 
provided by s. 14 of the Putni Regulation (Bengal 
Regulation VIII of 1819), a payment of rent by a 
patnidar’to his zamindar upon receipt of notice 
under that section that the tenure would be sold 
to realize the rent due does not fall within the 
rule that money paid under pressure of legal pro- 
ceedings is irrecoverable. Raja of Pachete v. 
KtJMXJD Nath "Chatteejee (1918). 

L. R. 45 L A. 103 

CHRISTIAN MARRIAGE ACT (XV OF 
1872). 

SS. 3, 68 — '^Persons professing the 

Christian religion ” — Marriage between two bJiangis 
celebrated according to caste rites by two “ Christians^ 
One Maha Ram, whose father was a Christian, 
but who himseK was found not to be a Christian, 
within the meaning of s. 3 of the Indian Christian 
Marriage Act, 1872, although he had been baptized 
when an infant and used to attend a Christian 
school, was married to a bhangi girl according to 
the rites of the bhangi caste. This marriage was 
conducted by two persons, Bechhan and Mangli, 
who, although they were apparently Christiana 
within the meaning of the Act, officiated as “ mansf* 
or priests of the bhangV AE these persons 

were convicted, Bechhan and Mangli of the sub- 
stantive offence defined in s. 68 of the Indian 
Christian Marriage Act, 1872, and Maha Ram of 
abetment of that offence. Held, that the convic- 
tion could not stand, both because Maha Ram, on 
the facts appearing in evidence, could not be held 
to be a Christian within the meaning of s. 3 of the 
Indian Christian Marriage Act, 1872, and also, as 
held by Walsh, because the Act in question 
deals with Christian marriages and Christian marri- 
ages only. Queen-Empress v. Paul, I, L, E, 20 
Mad, 12, In re Kolandaiieki, I, L. E. 40 Mad, 1030 
and Muthusami Mudaliar v. Masilamani, I. L. E. 
33 Mad, 342, discussedxby Walsh, J. Empeeoe 
V, Maha Ram (1918) . . I. L. R. 40 All. 393 

CITY OE BOMBAY IMPROVEMENT TRUST 
ACT (BOM. IV OF 18&8). 

— S. 48 (11 ) — The Land Acquisition Act 

[1 of 1894), ss, 11, 12, 18, 31^Award of the Special 
Collector- — Notice of the award and of payment to be 
made thereunder — Apportionment disputed by a 
claimant not appearing before the Special GoUector 
and after payment made to other claimants — E^er- 
cnee to the Tribunal of Appeals Jurisdiction of the 
Tribunal of Appeal to hear the reference but not to 
order the refund of money — Eemedy of the claimarpt 
to recover the refund by a suit — Inherent jurisdiction 
of the High Court — Estoppel, The plaintiff was the 
owner of a large piece of land situated within the 
island of Bombay and let out on a lease for a term 
of ninety-nine years to A. M. and M. I. In 
November 1914, the Trustees for the Improvement 
of the City of Bombay acquired a portion of the 
land under the City of Bombay Improvement 
Trust Act. At the time of the acquisition, the 
essee’s interest in the laud had become vested in 
the &st defendant who had mortgaged hk interests 


CITY OF BOMBAY IMPROVEMENT TRUST' 
ACT (BOM. IV OP 1898)— 

— s. 48 — contd. 

to the second defendant company who in their turn 
created a sub-mortgage or their interests in favour 
of R. P. M, The plaintiff did not take any part 
in the enquiry before the Special Collector. The- 
amount of compensation was amicably settled 
between the Improvement Trust and the first 
defendant for Rs. 85,000 which was apportioned as ; 
follows: Rs. 43,116 to the second defendant in 
part payment of their mortgage claim against the* 
first defendant, Rs. 7,967 to R. P. M. in full satis- 
faction of his claim as equitable sub- mortgagee of 
second defendant, Rs. 2,804 to the plaintiff, 
Rs. 30,000 to the mortgagee of the plaintiff,, and- 
Rs. 1,113 to the Municipal Commissioner, Bombay. 
The Special Collector gave notice of his award on 
7th November 1914 to the parties concerned in- 
timating that compensation moneys would be paid 
on the 11th ^ November 1914. The plaintiff' 
received this notice on 11th November 1914. The- 
next day after payment was made to the second, 
defendant and R. P. M. in pursuance of the notice,, 
the^ Special Collector received a letter from tho 
plaintiff who was dissatisfied with the award asking 
for a reference to the Tribunal of Appeal. The- 
plaintiff did not dispute the total amount of com- 
pensation awarded, but disputed the apportion- 
ment made by the Special Collector as between, 
himself and the first defendant. On a reference 
being made under s. 18 of the Land Acquisition 
Act, the Tribunal of Appeal varied the award of the 
Special Collector with the result that the plaintiff" 
was declared to be entitled to a sum of Rs. 2,960-10-0' 
out of the moneys received by the second defend- 
ant. The Tribunal of Appeal, however, held that 
it had no jurisdiction to make an order for th©‘ 
refund of the moneys paid to the second defendant 
whereupon the plaintiff brought the present suit 
against the defendants Nos. 1 and 2. The defend- 
ants contended (i) that the plaintiff was estopped 
by his conduct from questioning the payment of 
compensation moneys, (ii) that the Special Collector 
had no jurisdiction to make the reference under 
s. 18 of the Land Acquisition Act after payment 
was made in accordance with the award before the 
raising of any objection and when there were nO' 
moneys which could be deposited with the Tribunal 
of Appeal as required by s. 31 (2) of the Land 
Acquisition Act, (iii) that the Tribunal of Appeal 
had no jurisdiction to entertain the reference, and 
(iv) the suit was not maintainable as the plaintiff 
had not appealed from the order of the Tribunal of 
Appeal as provided by s. 48 (77) of Act IV of 1898. 
Bdd, (i) that the plaintiff by not adducing any 
evidence before the Collector and by his mort- 
gagee accepting the sum of Rs. 30,000 had not 
expressly or by implication accepted the award, as 
after getting notice bf the award he duly intimated 
to the Collector that he did not accept th^ same 

(ii) that deposit of the amount in Court was nok- 
a condition precedent to the making of the refer- 
ence by the Collector and that the Tribunal of 
Appeal had jurisdiction to entertain the reference j 

(iii) that the suit was not premature because the- 
plaintiff did not avail himself of the right of appeal 
given to him by s. 48 (10) of Act IV of 1898 ; (iv)* 
that the question being as to how the plaintiff was^ 
to receive the amount which he was declared to be- 
entitled to by the Tribunal of Appeal; his remedy- 
was by a suit in the civil Court had inherent juris- 
diction to entertain such suit. Gobiridaramo'. 
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CITY OP BOMBAY IMPEOVEMENT TRUST 
ACT (BOM. IV OF 1898) — conoid, 

: S. 48 — concld, 

Dassee v. Bnnda Ranee Dasee, I, L. R. 35 Calc, 
101 i. In re Land Acquisition Act, I, L. R, 30 Bom, 
27 5i Nusserwanjee Festonjee v. Meet Mynoodeen 

Khan, 6 Moo, I, A, 134, referred to. Gangadas 
Muiiji V, Haji Ali Mahomed Jalal (1916). 

L L. B. 42 Bom. 54 

CIVIL COUET. 

See CmL Pbocedtjee Code (Act V oe 
1908), s. 54. I. L. K. 42 Bom. 689 
See CmL Prooedtjee Code (Act V oe 
1908), s. 92. L L. R. 42 Bom. 742 
See Land Revenhe Code (Bom. Act V 
OE 1879), s. 85. I. L. R. 42 Bom. 49 
See Pensions Act (XXIII oe 1871), s. 4. 

I. L. R. 42 Bom 257 

CIVIL AND CRIIfflNAL CONTEMPT. 

See Contempt of Court. 

I. L. R. 45 Calc. 169 

CIVIL AND REVENUE COURTS. 

See Agra Tenancy Act (II of 1901), 
ss. 95, 177 (/). I. L. R. 40 AU. 177 
See Agra Tenancy Act (II op 1901), ss. 
175, 177, 193. I. L. R. 40 Ali. 219 

Jurisdiction 

’—Tenant taking a ^^artner in cultivation on agree- 
ment to q^ay half the tenanVs rent to him. — Suit on 
such agreement by tenant against partner — Small 
Cause Court. Plaintiff, being the tenant of certain 
plots of agricultural land on a rental of Rs. 60 a 
year, took the defendant into partnership on the 
terms that they were to cultivate jointly and 
divide the produce equally, and that defendant 
was to pay half the rent annually to the plaintiff. 
Held, that a suit by plaintiff to recover from defend- 
ant the share of the rent payable by him was a 
suit for damages for breach of contract cognizable 
by a Court of Small Causes, and not a suit for rent 
within the meaning of the Agra Tenancy, Act, 
1901. Ram Nath v% Sekhdar Singh (1917). 

I. L. R. 40 All. 51 

2, Jurisdiction 

—Suit by zamindar for damages in res'pect of the 
felling of trees on agricultural land, by tenants — 
Agra Tenancy Act {II of 1901), ss, 57, 65, 167. 
Held, that a suit for damages for the alleged wrong- 
ful feUing by the tenant of trees on an agrioultural 
holding is not a suit which is excluded from the 
jurisdiction of a Civil Court. Lachman Das v, 
Mohan Singh, 9 A, L. J, 672, referred to. Man- 
SUHH Ram v, Birjbaj Saran Singh (1918). 

I. L. R. 40 AIL 646 

CIVIL COURTS ACT (XH OF 1887). 

s. 21, CL (i)— 

See Jurisdiction. 

1. L. R. 45 Calc. 926 
CIVIL PROCEDURE CODE (ACT XIV OF 1882.) 

S. 13— 

See Res Judicata. 

I. L. R. 45 Calc. 442 

_ s. 244 — 

See Mortgage. . I. L. R. 41 Mad. 403 


CIVIL PROCEDURE CODE (ACT XIV OF 1882) 

— concld, 

; S. 315 — Execution of decree — Sale’ in 

execution — Auction-purchaser deprived of property 
purchased owing to failure of ju^ment-debtoFs title 
— Suit to recover purchase money. Where property 
of a judgment-debtor had been sold twice over in 
execution of decrees against him and purchased 
twice by different purchasers it was held that the 
second purchaser took no title by his purchase, 
inasmuch as at the time of sale the judgment- 
debtor’s title was extinct, and that he was entitled 
to recover the purchase money which he had paid, 
and to follow it into the hands of other creditors 
of the judgment-debtor amongst whom it had been 
rateably distributed. Girdhar Das v, Sidhesh- 
WARi I^asad Narain Singh (1918). 

I. L. R. 40 AU. 411 

SS. 366, 368, 371— 

See Limitations . I, L. R. 45 Calc. 94 

ss. 503, 505— 

See Lease . . I. L. R. 45 Calc. 940 

CIVIL PROCEDURE CODE (ACT V OP 1908). 

ss. 2 (2J), 63 — Legal representative — 

Surviving co-parce7iers in a joint Hindu fa^nily are 
not legal representatives of deceased co-parceners — 
Decree for inj%inction — De ree cannot be e^iforced 
against co-parceners who were not parties to the suit. 
The plaintiff obtained decree for injunction against 
t-wo defendants, who were members of a joint 
Hindu family, with three other co-parceners. 
After the death of both defendants, the plaintiff 
sought to execute the decree against the three 
surviving co-parceners: Held, dismissing the 
application tLat the surviving co-parceners were 
not bound by the decree for on no construction 
of the term “ legal representative ” could mem- 
bers of a joint Hindu family be brought within 
its definition as contained in s. 2 (77) of the Civil 
Procedure Code of 1908. Per Bb^sman, J, “ S. 53 
(of the Civil Procedure Code) has been enacted, 
in my opinion, expressly to enforce one recognised 
rule of the Hindu law, namely, that members of a 
joint Hindu family may not escape the payment 
out of the joint family property of any debt 
incurred and decree against their father before his 
death provided that such debt is not tainted by 
immorality. The object of the section is limitative 
and is intended to give effect to a weU-known 
rule of the Hindu law referable to a religious rather 
than legal sanction which might otherwise have 
been rendered nugatory by the definition of ‘ legal 
representative.’ ” Ghunilal Harilal v, Bai 
Mani (1918) . . . I. L. R. 42 Bom. 504 

s. 11— 

See Hindu Law — ^Adoption. 

I. L. R- 40 AU. 593 

See Hindu Law — Joint Family. 

1. L. R. 42 Bom. 69 

S. 11, Expl. V — Mortgage— Suit for 

sale — Person claiming paramount title impleaded — 
Decree in favour of mortgagee plaintiff — Suit by 
paramount owner for declaration of title — Res judi- 
cata, In a suit brought by a mortgage to enforce 
his mortgage, a person claiming a title paramount 
to the mortgagor and the mortgagee is not a neces- 
sary party, and the question of the paramount 
title cannot be litigated in such a suit. Joti Prasad 
v, Aziz Khan, I. L, R, 31 AU, 11, and Jaggeahar 
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CIVIL PROCEDURE CODE (ACT V OF 1908)— 

contd. 

— 11 — contd. 

DuU V. Bhuhan Mohan MUrat L. JR. 33 Calc. 
425, referred to. Two suits for sale on separate 
mortgages of the same property were filed, and in 
each the mortgagees impleaded a third party as a 
subsequent mortgagee of a portion of the property 
in suit. The party so impleaded was in reality the 
owner of a considerable portion of the property 
comprised in the mortgages sued upon, though he 
was not impleaded in that capacity. In the first 
suit the puisne mortgagee did not appear. In the 
second he attempted to set up his paramount, title, 
but was not allowed to do so. The mortgagors 
likewise attempted to set up the paramount title 
of the person impleaded as puisne mortgagee, and 
in their case also the defence was ruled out. In 
the result, decrees were passed in favour of the 
plaintiff. The pusine mortgagee then brought a 
suit for a declaration of his title to part of the mort- 
gaged property. Held, that the suit was not barred 
by anything which had happened in the course of 
the previous litigation. Girija Kanta Chahrobntty 
V. Mdhim Chandra Acharjya, 35 Indian Cases 294, 
referred to. Gobaedhan v. Munna Lal (1918). 

I. L. R. 40 AU. 584 

s. 11, Expl. V ; 0. XX, r. 12r-8uit 

for possession and mesne profits — Decree silent 
regarding futvre mesne profits — Fresh suit for such 
profits not barred. The plaintiff claimed possession 
of immovable property and mesne profits to the 
date of suit ; also mesne profits pendente lite and 
subsequent to decree. The Court gave a decree 
for mesne profits to the date of suit, but the decree 
was silent as to mesne profits pendente lite or sub- 
sequent to decree. Held, on suit by the plaintiff 
for further mesne profits to the date of his obtain- 
ing possession, that there was nothing in the present 
Code of Civil Procedure of 1908, any more than in 
the former Code of 1882, to bar such a suit. Ram 
Dayal v. Madan Mohan Lai, I. L. R. 21 All. 425, 
followed. Doraiswami Ayyar v, T. 8ubramania 
Ayyar, J. L, R. 41 Mad. 188, referred to. Muham- 
mad Ishaq Khan v, Muhammad Rustam Ali 
Khan (1918) . . , I. L. R. 40 AH. S92 

— s. 11, Expl, V ; s. 47, and 0. XX, 

r. 12— 

8ee Res Judicata. 

I. L. R. 41 Mad. 188 

— SS. 11, 47 — First suit for redemption — 

decree for redemption not executed — Second suit for 
redemption^Bar of res judicata — Remedy by execu- 
tion and not by fresh suit. On the 8th April 1899, 
a mortgagor obtained a decree for redemption of a 
mortgage of 1859, under the provisions , of the 
Dekkhan Agriculturists’ Relief Act, 1879. Tins 
decree was not executed. The property mort- 
gaged continued to remain in the possession of the 
mortgagee. The mortgagor again mortgaged the 
property to the plaintiff on the 26th May 1899. 
In 1912, the plaintiff sued to enforce his mortgage 
against the- original mortagor and mortgagee. 
The mortgagee contended that the decree of 1899 
was a bar to the suit. Held, that the suit was 
barred by the decree of 1899, for if it was treated as 
a suit for redemption of the mortgage of 1859 it 
would be barred under s, 11 of the Civil Procedure 
Code (Act V of 1908), and if it was treated as 
based on the decree of 1899 taken along with the 
subsequent conduct of the parties in not executing 
the decree and in allowing the possession to remain 


CIVIL PROCEDURE CODE (ACT V OF 1908)— 

contd. 

S. 11 — concld. 

with the mortgagee as before it would be barred 
uder s. 47 of the Code. Bapuji Ramchandea v. 
Guja Malu (1917 . I. L. R. 42 Bom. 246, 

S. 13 (6) and (d) — Natural justice, 

meaning of the term — Wrong view as to legal liability 
or onus, whether renders foreign judgment one not 
given on the merits. A wrong view as to the legal 
liability of a party or as to onus does not render a 
foreign judgment one not given on the merits 
within the meaning of s. 13 (6) of the Civil Proce- 
dure Code. The term ‘ natural justice,’ in s. 13 (d) 
of the Code of Civil Procedure with reference to 
foreign judgments refers rather to the form of 
procedure than to the merits of the case. Crawley 
V. Isaacs, 16 L.T. {N. 8.) 529, followed. Liverpool 
Marine Credit Co. v. '^Hunter, L. R. 3 Ch. App. ^79, 
applied and followed. Imrie v. Castrigue, 8 C. B. 
(A. 8.) 405 ; 141 E. R. 1222, and Scott v. Pilkington, 
2 B. dh 8. 11 ; 121 E. R. 978, referred to. Rama 
Shenoi V. Hallagna (1917). 

I. L. R. 41 Mad. 205 

SS. 20 cl, (c), 21 — Cause of action. 

The opposite party sued the petitioner Company 
in the Court at Eeni upon two policies of life in- 
surance issued by them to his deceased father. 
The assured sent proposal forms for the policies 
from some place in the Chittagong District to the 
head office of the Company at Calcutta where the 
policies were made out and despatched to the 
assured who subsequently died within the local 
limits of the Court of Eeni in the District of Noa- 
khali. The trial Court and on appeal the District 
Judge held that the death of the assured being a 
part of the plaintiff’s cause of action and it-having 
taken place within its local limits, the Court at 
Eeni had jurisdiction. Held, that in the absence 
of anything to show that there had been a failure 
of justice, the trial cannot, in view of «. 21 of the 
Civil Procedure Code, be set aside as without 
jurisdiction. Per Richaedson, J. (semble). The 
Court at Eeni had jurisdiction under s. 20, cl. (c) 
of the Code. Bengal Peovidbnt and Insue- 
ANOE Co. V. Kamini Kumae Choudhuey (1918). 

22 C. W. N4 517 

— — — ^ S. 24 — Provincial Small Cause Courts 
Act (IX of 1887), s. 35 — Transfer of Small 
Cause Court suit-^Appeal — Jurisdiction. A Small 
Cause Court suit valued at Rs, 273 was pending 
in the Court of a Subordinate Judge who had 
SinaU Cause Court jurisdiction up to Rs. 500. The 
Subordinate Judge went on leave and was suc- 
ceeded by an officer whose Small Cause Court 
jurisdiction was limited to Rs. 250. Subsequently 
by order of the District Judge, all Small Cause 
Court suits above Rs, 250 in value were transferred 
to the Court of a Munsif. Held, that, with refer- 
ence to s. 24 of the Code of Civil Procedure, the 
suit so transferred must be deemed to have been 
tried by the Munsif as a Court of Small Causes, 
and from his decision no appeal lay. Chatuei 
Singh v. Musammat Rania (1918). 

I. L. R. 40 AU. 525^ 

S. 36— 

See Guaedians and Waeds Act (VIII- 
OE 1890), s. 34. ^ 

I. L. R. 41 Mad. 241 
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CIVIL PROCEDURE CODE (ACT V OF 1908)— 

contd. 

s. 47— 

1. — Auction purchaser 

— Whether a representative of the judgment-debtor-^ 
'Court-sale, An auction-purchaser at a Court:sale 
is not a representative of the judgment-debtor 
within the meaniug of s. 47 of the Civil Procedure 
'Code, 1908. Nahshthbhat v, Bando Krishna 
(1918) . , . . I. L, R. 42 Bom. 411 

2. — Order accepting 

security pro-ffered by decree-holder and delivering 
possession to him^ if appealable — Interlocutory order. 
Where in pursuance o^ an order of the Court 
■directing that the decree-holder on furnishing 
■security to the extent of Rs. 50,000 in immoveable 
property was to be at liberty to proceed with the 
^execution, security was offered and acceptel by 
the Court in spite of objection by the ju^ment- 
•debtor, and an order was made directing delivery 
-of possession to the decree-holder of the propertv 
forming the subject-matter ot the decree. Held, 
that the order was not an interlocutory order 
and an appeal lay against it, Rudea Narain 
Jana v, Naba Kxjmar Das (1918). 

22 C. W. N. 657 
s. 47, explanation — 

3. Abandonnmit of 

case against defendant properly impleaded, whether 
dismissal against S'ucdi defendant — 3Iadra3 Proprie- 
tary Estates Village Service Act {II of 1894), s, 17 — 
Madras Hereditary Village Offices Act (III of 1895), 
s, 5 — Service mam lands — Issue of inani title-deed 
therefor on one date with notification under s, 17 of 
Madras Act II of 1894 enfranchising the lands at 
date subsequent to issue of deed — 2Iortgage of the 
lands in the interval, whether valid — Transfer of 
Property Act (IV of 1882), s. 43, whether applicable 
to illegal transfers. Held by the Full Bench: 
Where a person has been properly impleaded as 
one of the defendants in a suit but the suit is dis- 
missed as against him on account of the plaintiff’s 
election to abandon his case so far as it affected 
that defendant, such a person is a “defendant 
against whom a suit has been dismissed” within 
s. 47, Civil Procedure Code. Krishnappa v. 
Feriasami, I. L. B, 40 Mad. 964, distinguished. An 
alienation of village service inam lands in a pro- 
prietary estate made after the grant of an inam 
title-deed of enfranchisement but before the date 
of the notification contemplated by s. 17 of the 
Madras Act II of 1894 is invalid and inoperative 
on account of the prohibition contained in s. 5 of 
the Madras Act III of 1895. The alienation being 
a prohibited and illegal one on the date on which 
is was made, the subsequent removal of the pro- 
hibition by the notification of enfranchisement of 
the service inam land does not render the aliena- 
tion valid ; s. 43 of the Transfer of Property Act 
cannot be applied to make a transfer vahd which 
on the date od which it was made was prohibited 
by a statute. Narahari Sahu v. Korithan Naidu, 
M Mad. L, J. 462, and Sri EaJcarlapudi Lakshmi- 
narayana Jagannada v. Sri Baja Kanduhuri 
Balasurya Prasada Bao, 28 Mad. L, J, 650, followed. 
Angannayya v. Harasayya, 18 Mad. L, J- 241, 
overruled. Sannamma v, Rabhabhayi (1917). 

I, L. R. 41 ma. 418 

— s. 47 ; 0, XLI, r. 1 — Execution of 

decree-^Limitation — Appeal — Copy of decree or final 
order ftecessary to the filing of an appeal. On an 
objection taken by the judgment-debtor that the 
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Code execution of a decree was barred under s. 48 
of the of Civil Procedure, the Court, in disallowing 
the objection, wrote a judgment and also drew up a 
formal order, or decree, being the formal expression 
of the decision of the question. Held, that O. XLI, 
r. 1, of the Code applied, and no valid appeal 
could be filed against the decision of the Court 
below which was not accompanied by a copy of 
such formal order, or decree. Khirode Sundari 
Devi V. Janendra Nath Pal Chaudhim, 6 G. W. H. 
283, discussed. Qasbi Ali Khan v. Bhagwanta 
Kunwae (1917) . . . I. L. R. 40 All. 12 

s. 48— 

See Dekkhan Agriculturists’ Relief 
Act (XVII of 1879), s. 48. 

I. L. R. 42 Bom. 367 
See Limitation Act (IX of 1908), Sch. I, 
Arts. 181, 182. 

I. L. R. 42 Bom. 309 

Execution of decree — ■ 

Limitation — “ Subsequent order ” — Order by ^ execu- 
ting Court giving time for payment — Limitation Act 
(IX of 1908), s. 15. The expression “ subsequent 
order ” in s. 48 (b) of the Code of Civil Procedure, 
means a subsequent order by the Court which 
made the decree and acting as that Court and not 
an order of a Court executing the decree. An 
order made by a Court executing a decree, allow- 
ing a judgment-debtor time to pay up the 
balance of the decretal money would not be subse- 
quent order within the meaning of s, 48 and would 
not give a fresh period to the decree-holder to 
execute his decree. Nor is an order merely 
giving time for payment an order staying execu- 
tion or an injunction, and the time so given can 
not be excluded in computing limitation against 
the decree-holder. Jura wan Past v. Mahabir 
Dhar Dube (1918) . . I. L. R. 40 All. 198 

S. 54 — Execution of Decree — Partition 

made by Collector — Jurisdiction of Civil Court to 
reopen partition. The Civil Court has no jurisdic- 
tion to reopen a partition made by the Collector 
under s. 54 of the Civil Procedure Code, 1908. ^ 
Bhimangauba v. Hanmant Rungappa (1918). 

I. L. R, 42 Bom. 689 

s. 60 (c) ; 0. XXI, r. Q2r-Execution 

of decree — Sale in execution — House of an agricuU 
iurist — Objection not taken at time of sale, hut in 
answer to a suit for possession by the auction-purcha- 
ser — Estoppel. • Held, that a judgment-debtor, who 
could and ought to have raised objections to the 
sale of his property at the time of the sale, could 
not be permitted long after the sale had been 
confirmed to raise the same objections in answer 
to a suit by the auction-purchaser for poss- 
ession of the property purchased by him. 
XJmed V. Bam, I. L. B. 29 All. 612, Pandurang 
f Balaji Bagave v. Krishnaji Govind Parab, I. L. B.^ 
28 Bom. 125, and Dwarka Nath Pal v, Tarini 
Sankar Boy, I, L. B. 34 Calc, 199, followed. Lala 
Ram V. Thakue Prasad (1918). 

I. L. R. 40 All. 680 

S. 60 (g) — Grant of jagir whether of 

revenue or land—^Grant whether absolute or for main- 
tewmce — Politiccd pension. A Government sanad 
purported to grant the “ taluka ” of a certain 
pargana, together with the lands cultivated or un- 



« ( 47 ) 


DIGEST OE CASES. 


( 48 ) 


CIVIL PROCEDURE CODE (ACT V OP 1908)— 

contd. 

S. 60 — condd. 

cultivated, to one K for life as revenue-free jagir 
by way of maintenance and went on to say that 
after the death of K ^e said ‘‘ ilaka will continue 
to stand in the names of his children and grand- 
children as a permanent zemindari assessed to a 
light amount of jama : Held, that the grant to K 
was of land rather than of revenue charged on the 
land and was not a political pension within s. 60 (g) 
of the Civil Procedure Code, The word “jagir” 
primarily points to occupancy, though it may be 
occupancy of an office such as that of collector of 
revenue. Where, however, a jagir held for life 
only is, as in this sanad, used in contradistinction 
to an ilaka held as a permanent zamindari, it is 
an almost necessary inference that the occupancy 
referred to is an occupancy of land. That though 
the grant to K was expressed to be for his main- 
tenance, it was not, in the case of his descendants. 
That in the hands of the latter the subject-matter 
of the grant was liable to attachment in execution 
of a decree. Sakika Bai v. Kaniz Fatima Begum 
(1917) 22 C. W. N. 677 

s. 64, ExpL — Effect of — Attachment of 

land hy one decree-holder — A'pflication for rateable 
distribution by other decree-holders — Satisfaction' of 
attaching decree-holder's decree by subsequent private 
alienation of the land attached — The other decree- 
holders cannot impeach the alienation. Where a 
decree-holder attached land in execution of his 
decree and the other decree-holders applied for 
rateable distribution without attaching the land in 
execution of their decrees and subsequently the 
judgment-debtor alienated the land and paid off 
the attaching decree-holder. Held by the Full 
Bench, that the other decree-holders were not 
entitled to question the alienation under s. 64 of 
the Civil Procedure Code. Mina Kumari Bibi v. 
Bigoy Singh Dudhuria, /. L. R. 44 Calc. 662, relied 
on. Effect of Explanation to s. 64, Civil Procedure 
Code, considered. Annamalai Chettiae v. Pala- 
MADAI Pillai (1917) . . I. L* R. 41 Mad. 265 

s. 70 ; 0. XXI, r. n--Bomhay Civil 

Circulars, Chap* II, cl. 91, sub-cl. 16 — Execution 
proceedings transferred to the Collector — Court's 
power to entertain application for leave to bid at 
Court-sale — Set-off cannot be allowed by Court. 
When the execution of a decree is transferred to 
the Collector, the Court has no power to entertain 
an application by the decree-holder for leave to bid 
at the auction-sale ; it should be made to the 
Collector under sub-c, 16 of Cl. 91 of the Manual 
of Bombay Civil Circulars. No set-off can be 
allowed either by the Collector or the Court. 
Sheiniwas Appaohaeya V. Jagadevaepa (1918). 

I, L. R. 42 Bom. 621 

s. 80— 

See Suit . . 1 . L. R. 45 Calc. 934 

y- — Public Officer acting 

mala fide — Suit against Public Officer — Notice of 
suit, whether necessary — ‘ Purporting to he done ' in 
s. 80, meaning of . A Public Officer is entitled to. 
notice of suit under s. 80 of the Civil Procedure 
Code even if, in the discharge of his duty, he had 
acted mala fide. Meaning of ‘ purporting to be 
done * .discussed. Skahebzadee Shahunshah Begam 
T. Fergusson, /. L.R. 7 Calc. 499, and Muhammad 
Saddiq Ahmad v, Panna Lai, I. L. R. 26 All. 220, 
hot followed. Jogendra Nath Roy Bahadur v. 
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Price, I. L. B. 24 Calc. 584, and Jugol Kishore v. 
Jugal Kishore, I. L. R. 33 All. 540, followed^ 
KOTI ReDDI V. SUBBIAH (1918). 

I. L. R. 41 Mad. 792 

; S. 92 — Suit by a MuJetesar of a temple 

against superseded Muktesars — The superseded 

Muktesars also trustees of the endowment^Prayers 
for recovery of property belonging to the temple, 
mesne profits and for taking accounts of the manage- 
ment — Jurisdiction of Court to entertain suit — 
Religious Endowments Act {XX of 1863), s. 14, 
The plaintiff, who claimed to be heir of the original 
donor and a newly appointed Muktesar of a temple, 
sued the defendants who were the trustees of the 
endowment and the superseded Muktesars of the 
temple, praying for possession of immoveable and 
moveable properties belonging to the temple, for 
mesne profits and for accounts. The trial Court 
being of opinion that the suit was governed neither 
by s. 92 of the Civil Procedure Code, nor by s. 15 
of the Religious Endowments Act, decreed it on 
merits. The suit was, however, dismissed by the- 
District Judge on the preliminary ground that the 
cognizance of the suit was barred by s. 92 of the 
Civil Procedure Code. The plaintiff having ap- 
pealed. Held, that the suit clearly fell within the 
scope of s. 92 of the Civil Procedure Code, inasmuch 
as taking the plaint as a whole the suit was one 
for the removal of the defendants from their 
position as trustees, for the restoration of the trust 
property to the plaintiff as Muktesar, for taking 
accounts and for damages for their wrongful acts 
as trustees. Held, further, that the defendants- 
were not in the position of strangers, for they were 
trustees and claimed as such to be entitled to hold 
the lands from generation to generation subject to 
the due fulfilment of the trust. Per Maetek, J. 
— “ There is much which is in common between the 
two sections (s. 92 of the Civil Procedure Code- 
and s. 14 of the Religious Endowments Act) but 
s. 92 is substantially the wider and provides inter 
alia for settling a scheme which is a jurisdiction 
of a very wide and beneficial nature. I think, 
therefore, that a plaintiff may proceed for appro- 
priate relief under either Act, and that the opening 
words in s. ,92 (2) only mean that if he elects to 
proceed under the Religious Endowments Act, he 
is not to be prevented from so doing by s. 92 (2.) 
Hahseaj LaddAshet V. Akakt Padmaistabh (1918), 
I. L. R. 42 Bom. 742^ 

; ss. 99, 100, 108— 

See JuEisniOTiON-. 

I. L. R. 46 Calc. 926 

— — s. 100 — 

See CoNTEACT . I. D. R. 4’2 Bom. 344 

— — Custom or usage having 

Me force of law — Extent of jurisdiction of High Court 
in second appeal in deciding custom or usage — 
MirasiJ,ar in Chingleput district, right to thundu- 
varam by custom from Government ryots — Onus of 
proving custom on mirasidar — Civil Procedure Code, 
8.103 — Power of High Court to decide facts under 
— AdmissioTifS of a party, binding nature of, unless, 
explained— Provincial Small Cause Courts Act (IX 
of 1887), sch. II, art. IS — Thunduvaram, dues within' 
— Burden of proving abandonment of cusMmary' 
right — Non-exercise of right for a long time, ^ect o . 
Held, by the Full Bench: The existence of A 
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custom or ‘usage having the force of law’ is a 
mixed question of fact and law. S. 100, Civil Pro- 
cedure Code, precludes the High Court from inter- 
fering in second appeal with the findings arrived at 
by the lower Court of actual facts from which the 
existence of the custom has been inferred; the 
inference as to the existence and the decision as to 
the^ validity of the custom being matters of law, 
revisable by the High Court in second appeal. 
Kakarlq, Abbayya v. Raja VenTcata Papayya Rao, 
/. L. B. 29 Mad. 24, overruled. Kailas v. Padma- 
Msor, 25 G. L, J. 613, and Panlcajammal v. The 
Secretary of State for India, /. L. B. 40 Mad. 1108, 
followed. Palaniafpa Cheity v. Sreemath Devasi- 
kamony Pandarasannadhi, 1. L. R. 40 Mad. 709, 
referred to. Held, further : {a) that in a suit by an 
ekoboga mirasidar in a village in the Chingleput 
district, for certain customary dues called thundu- 
varam from the non-mirasidar' Government ryots 
in the village, the onus of proving the custom was 
on the mirasidar, {h) that on the facts found he 
had established the custom, (c) that express admis- 
sions of a party to a suit are strong evidence against 
him unless and until explained and {d) that the 
onus of proving discontinuance of the custom was 
on the ryot. Per Sadasxva Ayyae, J. The High 
Court can, un4er s. 103, Civil Procedure Code, 
decide in second appeal the genuineness or ,other- 
wise of the material documents in the case in the 
absence of a finding by the lower AppeaHate Court 
Held, by the Division Bench (Sadasr'a Ayyab and 
Napier, JJ.) Mirasi right is an interest in the 
village lands though not a proprietary interest 
therein. The tliunduvaram payable to the mirasidar 
by a ryot according to custom is not in the nature 
of ‘ rent ’ but falls under ‘ dues ’ within ait. 13 of 
the second schedule to the Provincial Small Cause 
Courts Act (IX of 1887) and in a suit for such dues 
a second appeal lies to the High Court. Kxjmarappa 
Repdi V . Manavala Gouxdan (1917). 

I. L. R. 41 Mad. 374 

s. 102— 

See Possessory Sxht. 

I. L. R. 45 Calc. 619 

s. 104 ; 0. XXI, rr. 90, 92, 0. XLin, 

r. 1 (j) — Execution of decree-^Sale in execution — 
Application to set aside sale rejected — Appeal. 
Under 0. XXI, r. 90, of the Code of Civil Proce- 
dure, 1908, an application may be made to set 
aside a sale held in execution of a decree, upon the 
ground, amongst others, of fraud in the publication 
or conduct of the sale, and, if this application is 
refused under r. 92, an appeal Hes under 0.' XLIII, 
r. 1, cl. (j) ; but no second appeal is allowed from 
the order of the Appellate Court. Sheo Prasad 
Sm&H V. Premia Htjnwar (1917). 

I. L, R. 40 AU. 122 

s. 104 (/)— 

See Appeal . I. L. R. 45 Calc. 502 

s. 109 — Eecree or final order within the 

meaning of the section — Leave to appeal to Privy 
Council. Where the High Court in' appeal re- 
manded a case and directed that defendants who 
had been sued in their individual capacity should 
be sued as executor as weU and that one of the 
defendants should be sued as residuary legatee 
and heir, and on such amendment of the suit 
being made the questions between the parties 
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should be adjudicated upon. Held, per San’dersoi^', ' 
C, J., that this was not a final order within the- 
meaning of s. 109, Civil Procedure Code. Per 
WoODROEEE, J. That this was neither a finai 
decree nor order within the meaning of the section. 
Birendro Nath Roy v. Nripendra Nath Roy" 
(1917) . . . . . 22 C. W. N. 640' 

s. 110 ; 0. XLV, r. 5 — Leave to appeal 

to the Privy Council — Certificate — Second appeal — 
Substantial point of law — Dispute as to the value of 
property involved — Finding of the trial Judge ac- 
quiesced in — Finding cannot be re-openei for the 
purposes of a certificate. In an application for 
leave to appeal to the Judicial Committee of the 
Privy Council in a second appeal, the applicant 
contended that the appeal involved a substantial 
point of law and asked for a remand to the lower 
Court for enquiry as to the amount or value of 
the subject-matter under 0. XLV, r. 5 of the 
Civil Procedure Code, 1908, on the ground that a 
dispute between the parties had arisen on the point. 
The trial Judge had, on enquiry, found that the 
value of the property was Rs. 4,000 and this finding 
was acquiesced in by the apphcant till the disposal 
of the second appeal. Hdd, that the applicant 
was concluded by the result of the enquiry already 
made and he could not be allowed to re-open a- 
•finding as to the value of the property in order tO' 
provide him with the means of taking the litigation, 
to the Privy Council. Akant Narayan v. Ram- 
CHAKDRA GaKGADHAR (1918). 

I. L. R. 42 Bom. 609 

s. 114 — 

See Decree . I. L. R. 40 AU. 579- 

s. 115— 

See Civil Procedure Code, 0. XXIII.. 

1. L. R. 41 Mad. 701 
1 Nazir's embezzle- 

ment — District Judge ordering recovery by attach- 
ment under Bom. Act XII of 1850, s. 4 — Jurisdiction 
of the High Court to revise the order. Under s. 115 
of the Civil Procedure Code, 1908, the High Couft 
has no jurisdiction to revise an order made by a. 
District Judge acting under s. 4 of the Bom. Act 
XII of 1850 as it is an order made by h im as a 
person at the head of an office and not an order 
made by a Court in any way subordinate to the 
High Court. Cooper, In re (1917). 

I. L. R. 42 Bom. 119^ 

2, Revision — Juris- 

diction of High Court — Question of law or fact 
bearing on jurisdiction of Court. When a question 
of jurisdiction is involved, the High Court is com- 
petent to revise a conclusion of law or fact which 
hears on such question. Balahrishna TJdayar v. 
Vasudeva Ayyar, I. L. R. 40 Mad. 793, explained^ 
Bihari Lal V. Baldeo Nabaht (1918). 

I. L. R. 40 AU. 674: 

s. 115 ; 0. XXXVm, rr. 9, 11— 

See Attachmeistt before Judgment. 

I. L. R. 45 Calc. 780* 

SS, 115, 151; 0. XLI, r. ^^Remand 

of case by lower Appellate Court — Refund of Court- 
fees paid on memorandum of appeal — Courtfees 
Act (VII of 1870), s. 13 — Refusal to pass tKe order — - 
Application High Court. The lower AppeUate 
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Court remanded a case under 0. XLI, r. 23 of the 
Civil Procedure Code, 1908, but declined to order 
refund of Court-fees paid on the memorandum of 
.appeal. The appellant having applied to the High 
Court against the order. Held, that the applica- 
tion was not within the scope or intention of s. 151 
’of the Civil Procedure Code, 1908. Held, further, 
"that the application must be allowed under s. 115 
of the Code, as the lower Appellate Court, in 
refusing to pass the order had acted with illegality 
or with material irregularity. Per Beaman, J. 

I think it is very clear that that s, (151) is in- 
tended to empower Courts to deal with their own 
‘decrees and orders and was not intended to give 
authority to superior Courts by way of conferring 
■supplemental jurisdiction to that conferred by 
■ S. 115.” BhAXJSING V. ChAGANIRAM HtTRCHAND 
(1918) . . . I. L. R. 43 Bom. 363 

S. 123 — Power of High Court to make 

rules — Rules of Court of the 18th January, 1898, 
Chap. Ill, T, 2 — Appeal — Lknitation — Limitation 
Act {IX of 1908) s. 12. The High Court framed 
■a rule, with reference to the presentation of the 
appeals from appellate decrees, that “ No memo- 
randum of appeal from an appellate decree or 
irom any order shall be presented, unless accom- 
panied, by a copy of the decree or order appealed 
against, and, where it exists, a copy of the judg- 
ment of the Court of first insta'tice. , .” Held, 
on a construction of this rule, that it did not 
connote that the appellant had a right to exclude 
from the period of limitation for filing his appeal 
i:he time requisite for obtaining a copy of the 
judgment of the Court of first instance. Held, 
also, that having regard to s. 122 of the Code of 
Civil Procedure, 1908, the rule in question was 
not ultra vires. Narsinqh Sahai v. Sheo Prasad 
v(1917) . . . . I. L. R. 40 A1 . 1 

s. 133, cl. (7)— 

See Examination on Commission. 

I, L. R. 45 Calc, 697 

— 132, 133 — 

See Examination on Commission. 

I. L. R. 45 Calc. 492 

ss. 144, 151 and 0. XXI, r. 90— 

destitution — Order refusing to set aside sale — Order 
reversed on appeal — Auction-purchaser, not a party 
do proceedings or appeal — Application by judgment- 
^debtor for restitution against auction-purchaser, whe- 
ther maintainable — Auction-purchaser, 'whether a re- 
presentative of dexree-holder. Where an order passed^ 
under 0. XXI, r. 90 of the Civil Procedure Code 
srefusing to set aside a sale held in execution of a 
decree, was reversed on appeal but the auction- 
purchaser was not made a party to the proceedings 
for setting aside the sale or to the appeal there- 
from and the judgment-debtor subsequently applied 
for restitution against the auction-purchaser. 
Heldfi) that s. 144 of the Civil Procedure Code did 
not in terms apply, as no decree was varied or 
reversed but orily an order under 0. XXI, r, 90, 
was reversed on appeal; {ii) that, assuming that 
8. 151 allowed an order for restitution in appro- 
priate cases not falling under s. 144, such an order 
could not be made unless the auction-purchaser 
was a p4rty before the Appellate Court which set 
aside the sale; and {Hi) that a Court auction- 
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purchaser was not a representative of the decree- 
holder. Manicha XJdayan v. Rajagopala Pillal, 
I. L. B. 30 Mad. 507 and Nadamuni Narayana 
Iyengar v. Veerabhadra Pillai, I. L. B. 34 Mad, 
417, referred to. Subbamma v. Chennayya (1917). 

1. L. R. 41 Mad. 467 

S. 145 — Surety -bond executed in execu- 
tion proceeding — Liability of surety, if continues 
after the termination of the particular execution pro- 
ceeding, or ceases with the dismissal of the particular 
execution case. In a certain execution proceeding, 
the decree-holder had attached the standing crops 
of the judgment-debtor, whereupon certain other 
persons put in a claim to those crops. The claim- 
ants were permitted to cut away the crops on two 
other persons standing sureties to pay Rs. 50 to 
the decree-holder if the claim was ultimately dis- 
allowed. Eventually the claim case was dismissed 
and the execution case was also struck out for 
dafault. In the next execution case, the decree- 
holder having sought execution against the sure- 
ties, the latter contended that the bond beeaihe 
inoperative as soon as the execution case, in the 
course which it was furnished, was dismissed and 
they could not be made liable'. Held, the mere 
fact that the execution case against the judgment- 
debtor was dismissed after the claim was dismissed, 
does riot affect the question of the liability under 
the bond. Had there been a suit under the bond, 
there is no doubt that the sureties could have been 
made liable. The present Code, however, provides 
for realization of the amount due under the bond 
by execution. Ajitulla Sarxar v. Nandoor 
Mahammad (1917) . . . 22 C. W. N. 919 

s, 145 and 0. XXXII, r. 6 — Security 

enabling next friend to receive monies due to minor 
under decree — Attachfnent of surety'' s property for 
sums not accounted for, legality of. Security being 
furnished, the next friend of a minor and the surety 
were permitted to draw from the Court monies due 
to a minor under a decree. On dafault in account- 
ing, the amount due to the estate of the minor 
' was directed to be realized by attachment of the 
property of the surety. Held, that the order for 
attachment was made without jurisdiction as 
neither s. 145 nor any other provision of the Code 
of Civil Procedure empowers the Court to attach 
the property of the surety. Kxjrttgodarpa v. 
Soogamma (1917) . . L L, R. 41 Mad. 40 

s. 146 and 0. XXH, r. lOSuit 

originally filed in a District Munsifs Court — Plaint 
returned and filed in a Subordinate Judges Court — 
Suit property mortgaged to another during pendency 
of suit in fhe former Court — Decree for plaintiff by 
Subordinate Court — Petition to District Court by 
mortgagee for permission to appeal, if competent — 
Appeal by mortgagee against decree of Subordinate 
Judge^s Court, whether, maintainable, A plaint filed 
in a District Court was, on objection taken by the 
defendant to the valuation of the suit, ordered to 
be returned and was presented in the Subordinate 
Judge’s Court. While the suit was pending in the 
District Munaif’s Court, the suit property was 
mortgaged by the defendant to the appellant. On 
the suit being decreed by the Subordinate Judge 
in favour of the plaintiff, the defendant did not 
prefer an appeal; the appellant, as the mortgagee 
of the suit property pending suit alleging collusion 
between the plaintiff and the defeu<£i*nt, filed an 
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application in the District Court under 0. XXII, 
r. 10, for an order allowing him to prefer an appeal, 
and also preferred an appeal against the decree. 
The District Judge dismissed both the petition and 
the appeal as incompetent. The appellant pre- 
ferred to the High Court a Civil Mscellaneous 
Appeal and a second appeal against the decisions 
respectively. Held, that 0. XXII, r. 10, only 
governs applications made to continue a suit and 
that an application presented after the termination 
of the suit was not within the rule ; Subba Pillai 
v. Bungasami, (1917) Mad, W, N, 306 and The 
Collector of Muza§ernagar v. Husaine Begam, 
I. L. B. 18 All. 86, followed. Held, also, that, 
under s. 146 of the Civil Procedure Code, it was 
competent to the mortgagee to prefer an appeal to 
the District Court against the decree of the Sub- 
ordinate Judge, and that the District Judge was 
bound to dispose of the appeal on the merits, 
notwithstanding the dismissal of the petition 
under 0. XXII, r. 10. Where a plaint is re- 
turned for presentation to the proper Court, any 
devolution of interest during the pendency of 
proceedings in the first Court must be taken to be 
a devolution of interest during the pendency of 
the suit in the second Court. Sesha giri Bow v. 
Vapa Velayudam Pillai, 1. L. B. 36 31 ad. 192, 
distinguished. Sitae A] viASWA3to: v. Laesiimi Kaea- 
smHA (1917) . . . I. L. R. 41 Mad. 610 

SS. 151 and 144 — 3Ioney deposited in 

Court — Withdrawal by one party — Underiahing by 
party to repay atnouni — No provision in undertaking 
to pay interest — Application by paHy entitled to re- 
cover amount with interest — Power of Court to enforce 
undertaking — Liability for interest. The plaintiffs 
having sued to establish their right to certain 
money which had been paid into Court by a third 
party, the defendant was allowed to draw the money 
on an undertaking to repay it if the plain- 
tiffs succeeded. The plfeitiffs having obtained a 
decree, held, that the Court had inherent power to 
order the defendant to repay the money, and that 
he could be made Habie for interest as he had had 
the wrongful use of the money. Bodger v. The 
Comptoir D^Escompte DeParis, L. B. 3 P. C. A. C. 
465, Suhbarayudu v. Y err am Betti Seshasani, 
I. L. B. 40 Mad. 299, and Indra Chund Bothra v. 
Mr. A. H. Forbes, 2 Pat. L. J. 149, referred to. 
Axagappa Chettiae V . Muthueumaea Chettiae 
(1917) . . . . I. L, R. 41 Mad. 816 

0. I, rr. 1, 3 ; 0. n, r. 3 — 

Bee Misjoindee , I. L. R. 45 Calc. Ill 

; — — 0, 1, r. 3 ; p. Xtm, r. 1 — Procedure 

’-^Buit dismissed for misjoinder of parties and of 
causes of action — Plaintiff permitted to withdraw suit 
with liberty to bring fresh suits. Where it was 
found on second appeal to the High Court that 
the suit out of which the appeal had arisen was bad 
for misjoinder of parties and of causes of action, 
in that there was.no community of interest between 
the various defendants, whose sole connection with 
each other was that they were purchasers of different 
portions of property, the whole of which was 
claimed by the plaintiff,, the High Court permitted 
the suit to be withdrawn on terms as to costs, 
with hberty to the plaintiff to bring separate s uts 
against each of the defendants. Aezal Shah,u. 
Dachmi Xaeaih (19i7) . I, L. R. 40 AIL 7 
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0. I, r. 8— 

Bee Mtjtt . . I. L. R. 41 Mad. 124= 

0. I, r. 8 ; 0. XXI, r. 89 and s. 35 

Bee Contract Act (IX of 1872), s. 70. 

1. L. R. 42 Bom. 55e 

0. n, r. 2— 

Bee Amendment of Plaint. 

I. L. R. 45 Calc. 305 

; ; 0. m, r. 1 and 0. IX, r. 12 — Order of 

Court directing a party to appear in persoyi — Befusal 
of the party to comply with the order — Order of Court 
declaring Mm ex parte, legality of. A Court is 
empowered, under 0. Ill, r. 1, of the Civil Proce- 
dure Code, to direct the appearance in Court of a 
party in person and if the party so directed refuses 
to appear, the Court may declare him ex parte 
even though he had engaged a pleader who is; 
prepared to appear for him in the case. Batii v. 
Hanynanirao, 1. L. B. 23 Bom. 318, dissented from.. 
VAIGUNTATHAarMAL V. VaLLIAMMAN (1917). 

I. L. R. 41 Mad. 256 

— 0. VI, r. 14 — Procedure — Plaint — Dis- 

tmctidn beiiveen signature of plaint and authorization- 
of suit — Suit filed on behalf of a person in jail. 
O. TI, r. 14, of the Code of Civil Procedure, which 
requires a pleading to be signed by a party, is 
merely a matter of procedure. It is the business, 
of the Court to see that this provision is carried 
out. It is also the business of the Court to see 
that a suit is authorized by the plaintiff. The- 
authority for the bringing of a suit is a question of 
principle. But where a suit is duly authorized, 
the proper signing of the plaint is a matter of 
practice only, and if a mistake or omission has- 
been made, it may be amended at any time. 
Basdeo v. John Bmidt, I. L. B. 22 All. 55, Bajit' 
Bam V. Eatesar Nath, I. L. B. 18 All. 396, and. 
Cropper v. Smith, 26 Ck. D. 700, referred to. 
The mere fact that the signing of a plaint by or on 
behalf of a plaintiff who was in jail at the time- 
might have involved a breach of jail regulations - 
has nothing to do with the question of the validity 
or invalidity of the plaint. In the matter of the 
petitio7i of Bisheshae Hath (1917). 

I. L. R. 40 All. 14r 

0. IX, rr. 3, 6 — One plaintiff out of six 

present — Appearing plaintiff, general attorney for the 
others — Dismissal of suit for want of prosecution — 
Dismissal on merits — Second suit on same cause of 
action barred. On the date fixed for the hearing 
of a suit neither the defendants, not their pleader 
appeared. The plaintiffs’ pleader also did not 
appear, but one of the plaintiffs was present. He 
was also the general attorney of the other plaintiffs. 
The Court dismissed the suit for “ want of prose- 
cution.” The plaintiffs applied to have the dis- 
missal set aside, but their application was refused 
on the ground that' their remedy was by means of 
a separate suit. They consequently brought a 
second suit claiming the same reliefs as they had 
claimed in the former suit. Held that, inasmuch 
as all the plaintiffs must be deemed to have beem 
present through the plaintiff who had appeared 
and was general attorney for the non-appearmg 
plaintiffs, the suit must be regarded as having' 
been dismissed on the merits, and not under 0. 
IX, r..3, of the Code of Civil BrocedurCy and a second 
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.suit on the same cause of action was therefore 
barred. Hingxi Singh v, Jhuei Singh (1918). 

1. L. R. 40 All. 590 

■ 0. IX, r. 9, s. 115 — Application to set 

^aside order dismissing suit for default of appearance 
should he disposed of on evidence — Revision. Where 
.an application by the plaintiff for postponement 
. of a case fixed for peremptory disposal on the ground 
’that the plaintiff was ill and unable to attend 
^ Court having been refused, the suit was called on 
-for disposal and dismissed for default; and an 
.application to set aside the order under 0. IX, r. 9. 
of the Civil Procedure Code was, without recording 
^evidence, summarily dismissed, the Judge observ- 
.ing that he would not go over the same grounds 
.again. Held, in revision under s. 115 of the Civil 
.Procedure Code, that an application under 0. IX, 
r. 9, must be disposed of on the evidence after it 
jhas been properly recorded, whether the procedure 
.of the Court be to take the evidence viva voce or 
by affidavit. It could not be disposed of on the 
view of the Judge merely as to whether the appli- 
.•cation was bond fide or not. Duega Kanta 
■Saema t;. Anto Koch (1917) . 22 C. W. N. 671 

— 0. IX, r. 13— 

— Compromise 

‘decree, application to set aside hy one not a party to 
it — Appe(d. Held, per Curiam (Riohaedson, J, 
Auhiiante). An application ! hy a party to a suit 
•to set aside a compromise decree on the ground 
that as against him the decree was ex parte, comes 
under 0. 9, r. 13, of the Civil Procedure Code, and 
.an appeal lies against the order refusing the appli- 
cation. BASiEunDiN V. Sheikh Sadhu (1918). 

22 C. W. N. 571 

2. 0. XV 11, rr. 2 

.and 3, scope of — Decree ex parte — Defendant absent 
■at adjourned hearing after taking adjournment for 
letting evidence. Where, at the close of the plain- 
-tiff’s case, an adjournment was granted to the 
-defendant to enable him to produce his evidence 
.and he failed to appear at the adjourned hearing, 
.and the Court proceeded to pass a decree against 
him- Held by the Pull Bench, that the case came 
■within O. XVII, r. 2, and the decree could be set 
aside under 0, IX, r. 13, Per Sadasiva Ayyae and 
Khmaeaswami Sasteiyab, JJ. Rr. ^2 and 3 of 
0. XVII, Civil Procedure Code, are mutually 
-exclusive : r. 2 applies to aU cases of absence of 
yjarties whether time was granted or not to do any 
of the acts mentioned in r. 3 of the Order, while 
r, 3 applies only to cases where parties are present 
.and commit default of the kind mentioned in the 
rule. Per Waeus, C.J. Rr. 2 and 3 .of 0. XVH 
,are not mutually exclusive, R. 3 may be applied 
even in the absence of the defendant, but the decree 
wiU none the less, be ex parte and liable to be set 
aside. Chandramathi Ammal v. Narayanasami 
Aiyar, I. L. R. 33 Mad. 241, followed. Haganada 
Aiyar v. Krishnamurti Aiyar, 1. L. R. 34 Mad. 97, 
Kjverruled. Piceamma v. SEEEBAMHLxr (1917). 

I. L. R. 4X Mad. 286 
0. HI, r, 6— 

See Commission Agency. 

I. L, R. 45 Calc. 138 
0. xm, r. 1— . 

See Mahomedan Law — ^Mabeiage. 

L L, R. 45 Calc. 878 
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0. XVII, rr. 2, 3— 

See Civil Peocedube Code, (Act V of 
1908), 0. IX, E. 13. 

I. L. R. 41 Mad. 286 

0. XVIII, rr. 5, 6— 

See Deposition. I; L. R, 46 Calc. 825 

0. XXI, r. 2, cl. (i)— 

See Execution Petition. 

I. L. R. 41 Mad. 251 

— 0. XXI, r. 2 (J)— 

See Limitation . I. L, R. 45 Calc. 630 

0 , XXI, r. 7 — Execution of decree — 

Decree passed against a deceased person — Objection 
by alleged representatives of the deceased judgment- 
debtor that the decree is a nullity and incapable of 
execution against them. It is a good answer to an 
application for execution against the alleged xepre 
sentatives of a judgment-debtor to show that the 
judgment-debtor was dead at the time that the 
decree was made, and that such decree is void 
and incapable of a execution as against the person 
so dead. Imdad AU v. Jagan Lai, I. L. R. 17 All. 
47 S, followed. Seipat Naeain Rai v. Tiebeni 
Misea <(1918) . . . 1. L. R. 40 AH. 423 

0. XXI, r. 32 — Execution of decree^ 

Decree declaraing rights of certain parties and for» 
bidding interference therewith hy other parties to suit 
— Mode of enforcing such decree. A decree was 
passed declaring the rights of certain parties to the 
suit to cond.uct certain religious ceremonies and 
enjoining on certain other parties to the suit to 
refrain £om interferiug with the celebration of the 
said ceremonies by the parties in whose favour the 
decree was passed. Held, that it was not competent 
to the Court passing such decree to secure obe- 
dience thereto hy directing the Superintendent of 
Police to see that the ceremonies were carried out 
and to prevent interference therewith, nor was it 
competent to the Court to appoint a commissioner 
to see that the terms of the decree were given 
effect to. Goswami Goeuhan Lalji v. Goswami 
Maksud AN Ballabh (1918). 

I. L. R. 40 All. 648 

0. XXI, r. 32, els. (i), (5)--Ereach 

of prohibitory injunction — Remedy, if by suit or 
application in execution. The remedy for a breach 
of a permanent injunction is hy application for 
execution and not by suit. Per Richaeuson, J» 
(Beachceoet, J. not expressing any opinion) — 
0. XXI, r. 5 of the Civil Procedure Code applies 
to injunctions both mandatory and prohibitory. 
Saohi Pboshab Mukebji V. Amae Nath Roy 
(1918) . . , . . 22 C. W. N. 851 

0. XXI, r. 58 — Execution of decree — 

Limitation Act \lX of 1908), sch. I, art. 11 — Limi- 
tation — Objection to attachment dismissed — Subse- 
quenf^suit for possession — Investigation of objection 
by Court. Art. 11 (i) of the first schedule to the 
Indian Limitation Act, 1908, applies only to 
those orders made under 0, XXI, r. 51, which 
are made after investigation of the claim or objec- 
tion ; but it does not follow that, merely because 
the claimant has not adduced evidence or has 
not appeared, there has been no investigation 
within, the meaning of the rule. Rahim Bun 
V- Abdul Kader, I. L. R. 32 Calc, 537, Shagun 
Ohand, V. BUbbi, 8 A. L. J, 626, Chandi Prasad 
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V. Nand Kishore, 20 Indian Cases 369, Lachmi 
Narain v. Martindell, I. L. B, 19 All, 253, and 
Kunj Behari Lai v. Kandh Prasad Narain Singh, 
6 C, L. J, 362, referred to. Goktjl v, Mohei 
Bmi (1918) . . . L L. R. 40 AIL 825 

0. XXI, rr. 58, 63— 

See Limitatioit. I. L. R. 45 Calc. 785 
0. XXI. rr, 58 to 63— 

^ Order refusing in effect 

to investigate claim whether an order ‘ against ’ 
claimant within 0, XXl, r, 63, Civil Procedure 
Code and art. 11 of Limitation Act {IX of 1908). 
Held, by the Full Bench {!) that an order refusing 
to investigate a claim to attached property, on the 
ground that there was delay in filing it, is an 
order passed * against ’ the claimant within 0. XXI, 
r. 63, Civil Procedure Code, and art. 11 of the 
Limitation Act {IX of 1908) and {2) that an order 
on a claim petition merely stating that, as it was 
filed late^ it will be notified to the bidders is in 
effect an order rejecting the claim to which the 
provisions of O. XXI, r, 63, wiU apply. Narasinihn 
Chetty V. Vijiapala Nainar, 2 L. IF, 206, and 
Ponnusami Pillai v. Samu Ammal, 31 Mad. L. J. 
247, followed. Thithikutti Utmna v. Thalathodt 
Chekkammutti {Second Appeal No. 1986 of 1916), 
overruled. Ve:5?kataiiatxam v. 

KAMMA (1918) . . I, L. R. 41 Mad. 985 

0. XXI, r. 63 — Applicability to claims 

to property attached before fudgrneiit — 0. XXXVIII, 
r. 5. Held by the FuU Bench, that 0. XXI, r. 63, 
CivU Procedure Code, applies also to orders on 
claims preferred to property attached before judg- 
ment. Bamanamma v, Bathula Kamarajit, I. L. B. 
41 Mad. 23, overruled. Prasada Xavudu v. 
ViEAYYA (1918) . . I, L. R. 41 Mad. 849 

— ; 0. XXI, r. 66 — Execution of decree — 

Suit for declaration that property is not liable to 
<zttachme7it and sale — Valuation of suit. In a suit 
for a declaration that property is not liable to 
attachment and sale in execution of a decree, 
where the value of the property in question is in 
excess of the amount claimed in execution of the 
decree, the proper valuation of the suit for the 
purpose of jm'isiction is, not the. value of the pro- 
perty, but the amount for which the decree may 
be executed. Khetra Pal v. Munmtaz Begam, 
I. L. B. 38 All. 72, followed. Badha Kunwar v. 
Beoti Singh, I. L. B. 38 All. 488, referred to. 
Aitandi Xtjnwar V. Ram Xiranjan Das (1918). 

1. L. R. 40 AIL 505 

0. XXI, rr. 71 and 84 to 87— 

Purchase in a Court sale of judgment-debtor^s right 
to get a reconveyance of certain lands — Default in 
payment of balance of purchase-money within fifteen 
days of Court sale — Liability of purchaser for defi- 
ciency on resale. A purchase^ in a Court auction 
of a judgment-debtor’s right to get a reconvey- 
ance of certain lands on payment of a specified 
sum is, on default in payment of the purchased 
money within fifteen days of the Court sale, liable 
to pay under summary -process under 0. XXI, 
r. 71, Civil Procedure Code, any deficiency in the 
price on a resale, though the date stipuhited for 
payment to get the reconveyance happens to be 
shortly after the Court sale and before the expiry 

the fifteen days allowed for the payment of the 
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balance. The loss of the right to get a reconvey- 
nace which is a substantial right, occasioned by the 
neglect of the purchaser to exercise- his right to 
pay at the stipulated time, does not make the 
property resold, any the less the same property as 
the one sold before, provided all the then existing 
rights of the judgment- debtor therein are correctly 
stated in the proclamation for the resale. Cases 
in which an existing encumbrance on the property 
is omitted to be mentioned at the time of the 
first sale but finds a place in the proclamation for 
the resale stand on a different footing. Baijnath 
Sakai V. Moheep Narain Singh, I. L. B. 16 Calc. 
535, and Kali Kishore Deb Sarhar v. Quru Prosad 
Suhal, I. L. B. 25 Calc. 99, distinguished. Veit- 
EATACHELLAMAYYA V. XlLAEANTA GiRJEE (1917). 

I. L. R. 41 Mad. 474 

0. XXI, rr. 73 and 83 — Severed decree- 

holdei's- — Execution — Attachnent in each decree — 
Applications for sale — Permission to judgmenl- 
debtor to raise money by private alienation to pay off 
one of the decrees — Money paid into Court by alienee 
— Bateable distribution — “ held by a Courtf^ 

mea^iing of. Where several decree-holders in 
different suits had attached the same property of 
their judgment-debtor and applied for sale in 
execution of their respective decrees, but the 
judgment-debtor obtained permission of the Court 
under 0, XXI, r. 83, to raise money by private 
alienation of the property to pay the decree amount 
due in one of the decrees, and the amount was 
paid into Court by the alienee. Hdd, that the 
money, having been paid into Court under a pend- 
ing execution application, was assets held by the 
Court under 0. XXI, r. 73 of the Code, and was 
liable to rateable distribution among the several 
decree-holders who had applied for execution. 
Sorahji Coovarji v. Kala Baghunath, I. L. B. 36 
Bom. 156, dissented from. Kathuin Sahiba v. Hajee 
Badsha Sahib, I. L. B. 38 Mad. 221, 224, referred 
to. Calstaun v. Woomes Chundra Bonnerjee, 
I. L. B. 44 Calc. 789, distinguished. Thtraviyam 
Pillai v. Laseshmana Pillai (1917). 

I. L. R. 41 Mad. 616 

0. XXI, rr. 89, 92 — Execution of 

decree — Application to set aside sale in execution — 
Decree sent to Collector for execution — Tender of 
money to the Collector, the Civil Courts being closed — * 
CourV" The word “Court” as used in rr. 89 
and 92 of 0. XXI of the Code of Civil Procedure 
means the Civil Court, and not, in the case of a 
decree being transferred to the Collector for execu- 
tion, the Collector. Fazal Rab v. Manztjr Ahmad 
(1918) . . . . I. L. R. 40 AH. 425 

0. XXI, r. 90 — Persom entitled to 

apply for setting aside sale — Persons whose in- 
terests are affected by the sale ” — Purchaser of holding 
sold in execution of mortgage decree if can apply 
for setting aside sale suhsequifdly held by landlord 
in execution of rent decree. A holding was sold in 
execution of a mortgage decree against the tenant 
and purchased by the mortgagee ; it was subse- 
quently sold at the instance of the landlord in 
execution of a rent decree and the mortgagee 
applied under 0. XXI, r. 90, Civil Procedure Code, 
to have the sale set aside on th eground of material 
irregularity and fraud in conducting the sale. 
Held, that the words of r. 90 ‘ whose interests are 
affected by the sale ” are very wide and the mort* 
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gagee had locus standi to make the application for 
setting aside the sale as his interests were clearly 
affected hy the sale. Sailabala Debi v. Nbitya 
Gopal Sen (1915) . . . 22 C. W. N. 143 

0. XXI, r. 93 — Suit by purchaser of 

occupancy holding evicted in execution of landlord!' s 
decree to recover 'purchase-money, if maintainable. 
The plaintiif purchased an occupancy holding in 
execution of a decree obtained by the mortgagee 
of the property and took possession of it ; he was 
sued in ejectment by the landlords in whose favour 
a decree was subsequently made. The plaintiff 
sued to recover the purchase-money with interest. 
Held, that under the present Code of Civil Pro- 
cedure the suit was incompetent. JuEANtJ Maha- 
MAB V, Jathi Mahamab (1917) . 22 C. W. N. 76C 

0. XXI, r. 95 — Execution of decree — 

Transferee from auction-purchaser — Order for delivery 
of possession — Appeal — Bevision. A purchased 
certain immovable property at an auction sale held 
in execution of a decree and thereafter transferred 
the property so purchased to B, the decree-holder 
B applied under 0. XXI, r. 95, of the Code of Civil 
Procedure for an order for delivery of possession 
of the property purchased from A, and an order 
was passed. Held, that no appeal lay from the 
order for delivery of possession. Bhagwati v. 
Banwari Lai, I, L, B. 31 All. 82, referred to. 
Bxtbbhu Misie V. Bhagieathi Kunwar (1917). 

I. L. R, 40 AU. 216 

0. XXI, rr. 100, 101 and 103 — AppU' 

cation made under r. 100 — Order dismissmg the 
application under r. 101 — Whether such a.n order is 
an order ** made under r, 101 ” within the mean- 
ing of those words in M, 103 — Conclusive nature 
of the order. An order made against an appHoant 
refusing him relief under r. 101 of 0. XXI of the 
Civil Procedure Code, 1908, is as much an order 
under that Buie, as an order granting him relief 
would be and the order would be conclusive under 
r. 103 subject to the result of a separate suit. 
ErPRTT V. HaEI SirPBTJSHET (1917). 

I. L. R. 42 Bom. 10 

— — — o. xxn— 

See Parties. I. L. R. 45 Calc. 862 

0. XXII, r. 6— 

See Hinbit Law — Partition. 

I. L, R. 42 Bom. 535 

0. XXin, r. 1 — Suit for ejectment — 

Insufficienc'y of nptice to quit — Withdrawal of the 
suit without permission of the Court — Fresh suit 
after proper notice — Whether the previous suit a suit 
for the same subject matter — Bes Judicata — Subject 
matter,^ meaning of, A suit was brought by the 
plaintife to eject the defendant. Finding howevpr 
that there was no sufficient notice to quit, he with- 
drew the suit without obtaining the leave of the 
Court, Subsequently the plaintiff having given a 
formal notice to quit brought a fresh suit for 
ejectment. The defendant contended that the 
withdrawal of the former suit without permission 
operated as a bar to the second suit under 0. XXIII, 
r. 1 of the Civil Procedure Code, 1908. Held, 
that the withdrawal did not operate as a bar as the 
previous suit was not a suit for the same subject 
matter as the second suit within the meaning of 
0. XXIII, r. 1 of the Civil Procedure Code, 1908. 
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‘ Subject-matter ’ means ‘ the series of acts or 
transactions alleged to exist giving rise the relief 
claimed.’ Bakhmabai v. Mahabeo Naeayan 

(1917) . . . . L L. R. 42 Bom. 165. 

0. XXm, r. 1 ; s. 115 — Application 

by plaintiff to withdraw suit with leave to bring a- 
fresh one made when hearing of suit loas mearly 
concluded — Leave granted to bring a fresh suit — > 
Exercise of discretion — Bevision, A suit was in- 
stituted in the Court of the Munsif, After the 
evidence had concluded and either during or after 
the argument, the plaintiffs applied for leave to- 
withdraw with liberty to bring a fresh suit. They 
based their application upon the fact that they 
had failed to give formal proof of a plaint which, 
was essential to their success. The Court- 
granted leave to bring a fresh suit. Upon an appli- 
cation in revision against this order : — Held, that 
the Court- had jurisdiction to grant leave to the- 
plaintiffs to bring a fresh suit, and the fact that 
the Court may have exercised, and probably did 
exercise, a wrong discretion in granting the plain- 
tiffs’ application was not sufficient to bring the- 
case within the purview of s. 115 of the Code of 
Civil Procedure. Jhunktj Lal v. Bisheshae Das- 
(1918) . . . . 1. L. R. 40 AIL 612: 

0. XXm, r. 1(2) (a) and (6), 0. VH, 

r. 10 and s. XXh— Withdrawal of suit — Suit gros- 
sly under valued in the plaint — Beal valuation beyond 
the jurisdiction of the District Munsif s Courts 
Application by plaintiff for leaie to withdraw portion 
of the suit with liberty to bring fresh suit — Leave,, 
whether properly can be granted — Judicial discretion 
— Jurisdictioh — Ejusdem generis — Material irre^ 
gularity in exercise of jurisdiction — ‘ Other sufficient 
grounds, in 0. XXIII, r. 1 {2) (6), construction of. 
The plaintiffs instituted a suit in a District Munsif’ s 
Court for recovery of possession of several items- 
of immoveable property including a house, valuing 
the house at Bs. 200 and other items at Bs. 1,917 
and odd for purposes of jurisdiction. The defend- 
ant objected that the house was grossly under- 
valued and that the suit was, on proper valuation 
beyond the jurisdiction oi the District Munsif. A 
commissioner, appointed to ascertain its v^felue, 
reported that the house alone was worth Bs. 6,500. 
The plaintiff thereupon applied to the Court for 
leave to withdraw the suit in respect of the house 
with liberty to bring a fresh suit therefor; the- 
Court granted the application, notwithstanding the- 
objection of the defendant. The latter preferred 
a Civil Bevision Petition to the High Court against 
the order. Held, that, assuming that the lower 
Court had jurisdiction to act under 0. XXIII,. 

r. 1 (2) (6) it . acted with material irregularity im 
the exercise of its jurisdiction, as it did not exercise 
a judicial discretion in passing the order ; that the- 
plaintiff ought nOt to have been permitted to with- 
draw his claim for the house, as the undervalu- 
ation in the plaint was so gross that he could not" 
have acted honestly in doing so and did not deserve 
any indulgence from the Court ; and that conse- 
quently the High Court should interfere under 

s. 115 of the Civil Procedure Code and set aside 
the order. Her Sabasiva Ayyae, J, The words- 
* other sufficient grounds ’ in 0. XXIII, r. (2) (b)r 
should not be interpreted ejusdem generis ■ with. 

« formal defect ’ in r. 1 (2) {a). Limits of the doc- 
trine of ejusdem generis discussed. After a Court 
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CIVIL PROCEDURE CODE (ACT V OF 1908)— 

conid, 

0. XXin, r. 1 [2) (a) and {h)—condd. 

of first instance has come to the conclusion that 
the suit as brought is beyond its jurisdiction, it 
has no power to pass ‘any other judicial order in 
the suit except those which the statute expressly 
empowers it to pass, such as an order returning 
the plaint for presentation to the proper Court 
under 0. VII, r. 10, or an order awarding costs 
under s. 35 of the Code. ICaottuswami Pillai v, 
Jaoathambal fl91S) . I. L. R. 41 Mad. 701 

^ 0 ^ XXni, r. 3, and s. 96, cl. (-3) — 

Compromise. — Power of vakil to enter into — Gon~ 
stniction of - takalai — Recording of compromise — 
Duty of Court to inquire — Decree in terms of compro- 
mise — Appeal, 'tohen allowed. A vakalat containing 
a provision authorizing the vakil “ to present if 
necessary petitions for razinama, for withdrawal 
and for referring to arbitration and to sign the 
razirama, etc., petitions,” does not give authority 
to the vakil to enter into a compromise without 
reference to his chents. An appeal lies against a 
decree passed in accordance with a compromise, 
where the authority to enter into it, is impeached. 
Ayyagiri 7 eerasalingam v. Koopiir Basivi Reddi, 
27 Mad. L. J. i/«3, followed. Jagapatl Mudaliar 
Y. Ehambara Mudaliar, I. L. R. 21 Mad. 271, and 
Raglioji Rao v. Laksliman Rao Sahib, 22 Alad. 
L, J. 382, referred to. Duty of Courts to 
scrutinize compromises before recording them 
pointed out. Thenal A^olil v. SoKKAjiBiAE 
(1917) . . . . L L. E. 41 Mad. S33 

— ; 0. XXVI, r. 1 — Commission to examine 

witnesses. The Courts should not allow witnesses 
to be examined on commission without adequate 
reasons. Paxachaxd Chhotalal v. Maxohaklal 
Kais-dlal (1917) . . 1. L. R. 42 Bern. 136 

; 0. XXXIII — Company — Official liqui- 
dator, right of, to apply for leave to sue in forma 
pauperis — ‘ Person ’ definition of — General Clauses 
Act (X of 1897), ivJiether applicable to 0. XXXIII — 
Explanation to r. 1 and r. 8 of 0. XXXIII, con- 
struction of. An official liquidator of a company 
is competent to apply for leave to sue m forma 
pauper s on behalf of the company under 0. 
XXXni of the Civil Procedure Code, if the 
company is a pauper within r. 1 thereof. The 
reference to ‘necessary wearing apparel’ in the 
explanation to r. 1 and the provisions' of r. 3 
requiring presentation of petition by ‘ applicant in 
person ’ in 0. XXXIII do not necessarily exclude 
the application of thb Order to a company, and 
the definition of ‘ person ’ as including a company 
under the General Clauses Act (X of 1897) applies 
to 0. XXXIII of the Code as there is nothhig in 
the definition which is repugnant to the subject 
or context of the Order. The fact that the liqui- 
dator in his personal capacity is not a pauper does 
not afieet the question; nor does the fact that 
the liquidator receives a commission on collections 
realized, make him a person interested in the 
subject-matter of the suit within cl. (e), r. 5 of 
O.rXXXni.: Cortes r. Kent Water-Works Com- 
pany, 7 B. C. 314, and V enkatanarasayya y. 
Acliemma, I. L. R. 3 Mad. 3, followed. In the 
^natter of the will of Demubai, I. L. R. 18 Bom. 237, 
and Manaji Rajinji v. Kandoo Baloo, 1. L. B. 
36 Bom. 279, distinguished. Peetoae GoinnOAN- 
V. Thertoalabayapubam Jabaitukoola Dhasta- 
SEEHABA SaNOHA XiDHI (1917). 

1. L. R. 41 Mad. 624 


CIVIL PROCEDURE CODE (ACT V OF 1908}— 

contd. 

0. XXXm, r. 5 — Application for leave 

to sue in forma prmperis — Question to be decided by 
Court before granting leave — Limitation — Doubtftil 
question — Difference of judicial opinion — Duty of 
Court. Upon an application for leave to sue in 
forma pauperis, the Court is not justified in deter- 
mining, at the stage contemplated by O. XXXIII, 
r. 5 o.' the Civil Procedure Code, a ques ion of 
limitation as to which there has been considerable 
difference of judicial opinion, Order XXXIII, 
rule 5 {d) applies only to cases where the allega- 
tions of the petitioner do not show a cause of 
action, and this should appear clearly upon the face 
of the petition. GovETDASAaii Pillay v. Huxicipal 
CoirXCIL, KXTMBAEOXAai (1917), 

I. L. R. 41 Mad. 620 

0. XXXIV, rr. 1, 2, 3 — Execution of 

decree — Payment of pari of decretal amount into 
Court — Effect of payment as regards running of 
interest on the decree. Where money is j>aid into 
Court by the judgment- debtor in satisfaction of a 
decree, interest on the decree will cease from the 
date of pa 5 ’ment in proportion to the amount paid, 
although such amount may not in fact be the whole 
amount due under the decree. Amtub Habib 
MuKA5BLiD Yusuf (1917) , I. L. R. 40 All. 12S 

I 0 . XXXIV, rr. 4, 5, 10—SuUf<n- stale 

j on a mortgage — Form of decree — Construction of 
1 decree — Costs — Appeal. X suit for sale on a mort^ 

! gage was decreed by the Court of first instance^ 

I dismissed by the Court of first appeal, and again 
1 decreed by the High Court. In the judgment of 
j the High *Court it was stated. “ We must allow 
! the appeal, set aside the decree of the lower Appel- 
late Coui’t, and restore the decree of the Court of 
first instance with costs in all Courts.” The decree- 
of the High Court was drawn up on one of the High 
Court forms. It stated that the appeal had ]>een 
allowed, the decree of the lower Appellate Court 
set aside, and^he decree of the Court of first in- 
stance restored. It went on to state. “ And it 
is further ordered that the respondent do pay to 
the appellant Rs. 654-6-9, the amount of costs 
incurred by the latter in this Court and in the lower 
Appellate' Court.” Held, that in constniing this 
decree it was open to the Courfc to consider, first, 
the nature of the suit, secondly, the judgment of 
the High Court upon which the decree was founded, 
and the general practice of the Court, and that> 
considering these mattem, the intention was that 
! there should be the ordinary mortgage decree 
awarding the costs incurred in the suit and up to 
the time of the final decree to be realized by sale 
of the mortgaged property, Maqbul Fatima t. 
Lalta Frasad, I. L. R. 20 All. 513, and Ambe Sahai 
T. Shambhu Nath, E. 8. A. No. 87 of 1900, followed 
Dambab Singh v. Kalyan Singh (1917). 

L L. R, 40 M. 109 

XXXIV, r. 5— 

See Limitation Act (IX of 1908), Son. I, 
Abts, 181, 182. 

I. L. R. 42 Bom. 309 

: 0. XXXIV, r. 5— 

— — Suit for sale on a morU 

g(ms-z^Application for final decTee’~-~]jimitation—— 
Limitation Act {IX of 1908), sch. I, art. 181. An 
application for a final decree under O. XXXTV, 
r. 6, of the Code of Civil Procedure is an applica- 
tion in the suit, and not an application in execu- 

E 
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miL PROCEDURE CODE (ACT V OF 1908)— 

CGnkl. 

0. XXXIV, r. ^—concU 

tion : the limitation applicable is that prescribed 
by art. 181 of sch. I to the Indian Limitation Act, 
1908, and time begins to run, if there has been 
an appeal in the suit, from the date of the decree 
of the final Court of ^Appeal. Gajadhar Singh v. 
Kishan Jkoan, Lai 1. L. R. 39 All, 641, referred 
to. Nizam-ud-din Shah v. Boh^^a Bhim Sen 
(1918) . . . . I. L. R. 40 AIL 203 

0, XXXIV, r. 6— 

See MoHTaAGE. I. L. R. 45 Calc. ‘?02 

- — — Aiiflication for decree 

over against the mortgagor — Limitation — Limitation 
Act (IX of 1908), Sch. I. Art. 181. An appHcation 
for a decree under the provisions of 0. XXXIV, 
r. 6 of the Code of Civil Procedure is not an appli- 
cation for the execution of the original decree for 
sale, but is an application in the original suit for a 
new decree. Such an application is governed as 
to hmitation by art. 181 of sch. I to the Indian 
limitation Act, 1908, and must be made within 
three years from the date when the right to apply 
accrued. Bihari Lal^ v. Bishesliar Dayal, 9 A. L. 
J. 669, referred to. "Muhammad Iltieat Husain 
Albi-un-nissa Bibi (1918). 

I. L. R. 40 AU, 551 

0. XXXIV, rr. 14, 15— 

See Execution of Deceee. 

I. L. R. 45 Calc. 530 

; 0, XXXVIII, r. 2 — Arrest of defendant 

before judgment — Deposit of money in Court — Bight 
of the plaintiff to the amount on obtaining decree — 
Bights, of Official Beceiver in insolvency and of other 
attaching creditors of the defendant. The defendant 
was arrested before judgment and was ordered to 
be released from custody on his depositing in Court 
a sum of money sufficient to meet the plaintiff’s 
claim in the suit, under 0. XXXVIII, r. 2, of the 
Civil Procedure Code. There was subsequently an 
attachment of the money by a decree-holder and 
an adjudication of the defendant as an insol- 
vent. Held, that' the money was paid into Court 
to the general credit of the action and charged 
with a hen in favour of the plaintiff on i^he latter 
obtaining a decree in his favour and that the 
attaching creditor’s and the Offic'al Receiver’s 
claims were subject to this lien. Ramiah Aiyar 
Gopaeiee (1918) . I. L. R. 41 Mad. 1053 

• 0. xxxvni, r. 5— 

See Civil Peooeduee Code (Acfc V op 
1908), 0. XXI, E. 63. 

I. L* R. 41 Mad. 848 

0. XXXIX, r. ^ 

See Injunction . I. D. R* 41 Mad. 208 
0. XLI, r. 5— 

1. — — — Stay of execution 

by an Appellate Court — Order for execution by Court 
j of -first instance in ignorance of order of stay— Order 
r for execution, validity of. Held by the Fufl Bench. 
Where subsequent to an interini order for stay of' 
execution made by an Appellate Court without 
notice to the decree-holder but before its commu- 
nication to the Court of first instance, an order of 
attachment is made by the latter Court, the order 
of attachment is not void and ineffectual as having 
heen made without jurisdiction, but is legally 


CIVIL PROCEDURE CODE (ACT V OF 1908)— 

contd. 

s XLI, r. 5 — concld. 

valid. The order is effective only from the time 
it is comrnunicated to the first Court. Muthu- 
humarasami Bowther Minda Nayinar v. Kuppu- 
sami Aiyangar, I. L. B. 33 Mad.ffi, and Bessesswari 
Ghowdhurany v. Hurro Sundar Mozumdar, 1 C. W. 
N. 226, followed. Hulcum Chand Bold v. Kama- 
lanand Singh, I. L. B. 33 Calc. 927, not followed. 
Bamanathan v. Arunachellam, I. L, B. 38 Mad. 
766, overruled. Venkataohalapati Kao v. Kam- 
BSWAEAMMA (1917) . I. R. R. 41 Mad. 151 

2. y— Whether appli- 

cable to stay execution not of the decree appealed 
against, hut of some other decree — Petition to stay 
sale of immovable properties — Jurisdiction of Appel- 
late Court to grant. An appHcation under 0. XLI, 
r. 5, to stay the sale of immoveable property in 
execution of a decree pending an appeal therefrom 
can be made not only to the Court which passed 
the decree but also to the Appellate Court, both of 
which have concurrent jurisdiction. The rule how- 
ever did not authorize an application to the Appel- 
late Court for stay of execution in -another suit. 
Kanniappan Chetty v. Manichavasagam Ghetty, 
23 Mad. L. J. 677, dissented from ; Triboni Sahu 
V. Bhagawat Bux, I. L. B., 34 Calc., 1037, and 
Bama Prosad v. Anukul Chandra, 20 C. L. J. 512, 
referred to. Lakshmanan Chetty v. P. P. V. 
Palaniappa Chetty (1918). 

I. L. R. 41 Mad. 813 

0. XLI, r. 5 (3) — Order under — Im- 

7noveable property given as security for decree by 
judgment- debtor, whether realizable in execution- 
judgment- debtor taking advaniacfe of a favourable 
order in execution — Estoppel. Immoveable pro- 
perty given by a judgment-debtor as security for 
the due performance of a decree, pursuant to an 
order made under 0. XLI, r. 5 (3), Civil Procedure 
Code, can be reaHzed in execution without attach- 
ment, the matter being one relating to execution 
within s. 47, Civil Procedure Code, and a separate 
suit does not He. Sadasiva Pillai v. Bamalinga- 
Pillcvi, L. B. 2 I. A. 219, appHed. Shyam Sundar 
Lai, V. Bajpai Jainarayan, /. L. B. 30 Calc, 1060, 
foHowed. Mukta Prasad v. Mahadeo Prasad, I. L. 
B. 38 All., 327, and Saminatha Pathan v. Sornatha 
Ammal, 22 Mad. L. J. 190, referred to. Tokhan 
Singh V. Gir war Singh, I. L. B. 32 Calc. 494, distin- 
guished. Where a judgment-debtor who could 
have been arrested for the entire amount of a 
decree is on his objection ordered to be arrested 
only for a certain amount on the ground that\the 
balance could be reaHzed by the sale of the lands 
given by him as security for the decree amount, he 
is estopped from afterwards disputing the right of 
the decree-holder to sell the lands for all the then 
balance of the decree even though such balance 
may exceed the amount for which the lands rvere 
originally tendered as security. Sadasiva Pillai, 
V. Bamalinga Pillai, Tj. R. 2 I. A. 219^ followed. 
SuBEAMANIAN ChBTTIAE V. RaJA OF RaMNAD 

(1917) . . . . I. L. R. 41 Mad. 327 

— 0. XLI. r. 19— 

Sesr Sechkity foe Costs. 

, . I, L. E. 42 Bom. 5 

0. m rr. 17, 19— 

See Appeal . I. L. R. 45 Calc. 638 
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CIVIL PROCEDURE CODE (ACT V OF 190S)— 

contd. 

0. XLI, r. 

1. — — — — A ppeal — G r o s s 

objection — Objection taken by respondent against 
co-respo')'ident. In a suit' for sale on a mortgage, 
the deed upon wiiich the suit was based purported 
to have been executed by six persons. In the 
Court of first instance, however, execution was held 
to have been proved as against four only of the 
alleged executants. These four appealed, making 
the other two alleged executants respondents along 
with the plaintifis. The plaintiffs also filed cross- | 
objections in which they sought to fix the two I 
defendants respondents with liability for the 
mortgage deed. Held, that the plaintiffs were not 
precluded from filing objections against their co- 
respondents. Ahdid Ghani v. Aluhammad Fasih, 

I. L, E. 28 All. 95, followed. Kallu v. Alanni, ' 
L L. E. 23 All. 93, referred to. Musleha Bibi i 
V. Rmi Kahain Sahu (1918). 

I. L. R. 40 AIL 536 | 

2. ^ When an appeal ' 

is dismissed as filed out of time a memorandum of j 
objections filed by a respondent cannot be heard. ‘ 
Alagappa Chettiar V. Chockalixgam: Ciiettiab 
(1918) . . . . I. L. R. 41 Mad. 904 ; 

O. XLI, r. 33 — Poivers of the A ppel- 

late Court to reverse a finding of the lower Court in 
the appellants' favour, against ivbich no cross- 
objection was preferred by the respondent under 
0. XLI, r. 22 — Gonst ruction of document. Plaintiff 
had sold his share in some lands and the buildings 
thereon, along with a passage, to defendants by a 
hobala. He subsequently sued, for recovery oi a 
portion of the passage alleging that it had not 
passed by the kobala. The Munsif gave a partial 
decree, and the Subordinate Judge partially allowed 
the defendants’ appeal, but reversed a portion of | 
the Miinsif’s decree which was in favour of the i 
defendants and against which the plaintiff had 
not preferred any cross-objection. Held, that in 
the appeal by the defendants, the lower Appellate 
Court, under the circumstances of the case, w^as 
not justified under 0. XLI, r. 33, in interfering 
with the portion of the Munsif’s decree which was 
in favour of the defendants, as the plaintiff had not 
filed any cross-appeal or taken cross-objection 
under 0. XI/"^, r. 22. Held, further, on a construc- 
tion of the kobala with reference to the pleadings 
and other documentary evidence, that the whole 
passage was sold, as there were statements hr the 
deed which were inconsistent with the plaintiff 
having reserved any portion of the passage- Copal 
Ohandea Das v. Naliab Ohaiti) Das (1917). 

22 C. W. N. 526 

0. XLIII, r. 

See Madras Civil Courts Act (III of 
1873), s. 14 . 1. L. R. 41 Mad. 121 
*— — Appeal — Order return- 

ing memorandum of appeal to be presented to the 
proper Court. No appeal lies against the order of 
an Appellate Court returning a memorandum of 
appeal to be presented to the proper Court, 
XuR-UD-DiH Kkaj^ V. Peak Krishah Charravarti 
1918) . . . . I. L. R. 40 AU. 659 

0. XLHI, r. 1 (w) ; 0. XLVH, 

. 4, 7, 8. 

See Review . I. L. R. 45 Calc. 60 


: CIVIL PROCEDURE CODE (ACT V OF 190$)— 

I c ouid. 

I 0. XLin, and s. 115— for re7it 

\ in a Eeveyiue CourUService inam — Discontitiuance 
i of service — Eyoti land — Decree in Eevenue Court-— 
Appeal — Jurisdiction of Eevoiue Court — Plaint 
oi'dered by District Judge to be returned for present- 
ation to Civil Court — Appeal to the High Court 
against order of District Judge, if competent — Order 
ivhether a decree — Estates Land Act (Madras Act I 
of 1908), s. 192, cl. (a) — Prohibition of appeals — 
Conversion of appeal into civil revisioih petition. A 
landholder sued for arrears of rent in a Revenue 
Court from the defendants who originally held the 
lands on service tenure but had ceased to perform 
the services prior to the suit. The Revenue Court 
passed a decree m favour of the ]plamtiff. On 
appeal, the District Judge set aside the decree 
holding that the Revenue Court had no jnris- 
d'et on to enterta n ihe suit and ordered that the 
plaint should be returned to the plaintiff for 
presentation to a proper Court. On plaintiff 
preferring as appeal to the High Court, the 
respondent raised a preliminary objection that 
the appeal did not lie. Held, that no appeal lay 
against the order of the District Judge, because 
s, 192 cl. (a) of the Estates Land Act prohibited 
the applicability of 0. XLIII of the Civil Proce- 
dure Code to proceedings under the Act, and the 
order w’as not a decree under the Civil Procedure 
Code. Held, also, that the appeal should be con- 
verted into a civil revision petition under s. 115 
of the Civil Procedure Code, as the latter section 
j wms not excluded by s. 192 of the Act ; and that 
, the Revenue Court had jurisdiction to entertain 
, the suit, as the lands were ryoti lands and did not 
fall within the exception to ryoti land in s. 3 of 
i the Act, inasmuch as the services were not per- 
formed at the date of the suit. The Secretary of 
State for hidia v. Okelekani Eama Eao, 1. L. E. 39 
Mad. 617, distinguished. Rajah Venkata Ram- 
jMayya V. Veeraswami (1917). 

I. L. R 41 Mad. 554 

0. XLIV, r. 1 — Application for leave. 

to appeal in forma pauperis — Applicatiepi rejected — - 
Further application for leave to pay the' full court-fee 
also rejected — Eevision. The rejection' of an appli- 
cation made under O. XLIV, r. 1, of the Code of 
Civil Procedure, for leave to appeal as a pauper, 
is not the rejection of the appeal. It is. therefore, 
no ground for rejecting a subsequent appHoationJ 
for permission to pay the full Court-fee on the 
appeal. Muhammad Farzahd Ali v. Rahat AlI 
(1918). .. . I. L. R. 40 AIL 381 

0. XLVn, r. 4, suh-cL (2) (b)— 

See Limitation Act (IX of 1908), 
ss. 5, 14. . I. L. R. 42 Bom. 295 

0. XLVn, r. 5 — Application for review 

heard by one of a Bemh of two Judges, the other 
having gone on a month's leave — Jurisdiction — ■ 
Appeal under ihe Letters Patent, Where one of a 
Bench of two High Court Judges who had disposed 
of an appeal, having left the Ooui’t on a month’s 
leave, an application for review of the judgment 
was heard and dismissed by the remaining Judge. 
Held, that the learned Judge had no jurisdiction to 
dispose of the application, by reason of r. 5 of 
0- XLVH of the Civil Procedure Code and an 
appeal lay against that order. Jagat Chandra 
Acharya v. Shyama Charan Bhattacharya 
(1917) . . . . . 22 C. W. N. 550 

E 2 
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CIVIL PROCEDURE CODE (ACT V OF 1908)— 

concld. 

0. XLVIIj r. 7 — Bevieio of judgment 

' — Appeal from order granting of review — Grounds of 
appeal. In an appeal under 0- XLVII, r. 7, of 
the Code of Civil I?roccdure, 1908, from an order 
granting an application for review of judgment, 
the appellant is strictly limited to the grounds set 
forth in the rule. Khueshed Alam Khan v. 
Eahmat-ullah Khan (1917). 

I. L. R. 40 AIL 68 

Sch. 11, para. 14, cl. (0 — Award 

‘ Illegal on ilie face of iil meaning of — Patent ille- 
gality — Remittance to arbitrator's for re-consideration, 
when permissible. In a suit for partition and 
recovery of a share in the family properties, the 
defendants pleaded inter alia that the plaintiff was 
born blind and was therefore not entitled to any 
share under Hindu Law. After issues were framed 
the whole dispute was, by agreement of the parties, 
referred to arbitrators who, without deciding the 
question as to congenital blindness, passed an 
award to the effect that the plaintiff was entitled 
to a life-interest in one-fourth share subject to its 
becoming an absolute interest in case the plaintiff 
married. Held, on objection to the award, that 
the aw^ard was not so patently illegal as to come 
within the mischief of cl. (c) of paragraph 14 of the 
second schedule of the Civil Procedure Code, and 
that the award could not be remitted to the arbi- 
trators for re-consideration, English and Indian 
cases reviewed. IVIadepalli Venkataswami v, 
MaDEPALLI StTEANNA (1917). 

1. L. R. 41 Mad. 1022 I 

Sch. n, s. IS— 

See Abbithation. I. L. R. 41 Mad. 115 
CLAIM PROCEEDING. 

See Limitation . I. L. R. 45 Calc. 785 
CO-OPERATIVE SOCIETIES ACT (II OF 1912) 

S. 42 (5), (i ^) — Order of liquidator de- 
claring each member to be jointly and severally liable 
— Application for enforcement of order by civil 
VouH — Appeal — Jurisdiction, A society formed 
under the Co-operative Societies Act, 1912, went 
into liquidation. The liquidator having taken 
mortgages from the various persons who were 
members of the society and had received advances, 
proceeded to make an order, purporting to be i 
passed under s. 42 (6) of the Act determining that 
each of the debtors should be jointly and severally 
liable, for the full amount of the several debts. 
This order was then taken to the Civil Court 
having local jurisdiction to be enforced under 
s. 42 (5) (a). Held, that the liquidator was prob- 
ably wrong in passing the order which he did, bub 
that, the order being one within s. 42 of the Act, 
the Civil Court had no option but to enforce it, and 
that no appeal lay to the District Judge nor a 
second appeal to the High Court. Mathhea 
Peas An v, Sheobaeah Pam (1917). 

I. L. R 40 All. 89 

CO-OPERATIVE SOCIETY. 

^ order passed by liquidator of — 

*See Co-oPEBATivB Societies Act (II of 
1912) s. 42 (5) ANn {6), 

I. L. R. 40 AU. 89 

CO-RESPONDENT. 

absence of — 

See Divoece , I. L. R. 45 Calc. 525 


CO-SHARERS. 

Lease by majority of 

common land — Validity of lease — Lease, whether 
binding on minority — Suit by minority in ejectment 
> — Remedy, whether limited to partition only — Porm 
of decree. A majority of co-sharers in samudayam 
or common land cannot grant a perpetual lease of 
the common property. Where a lease by some of 
the co-sharers is found to be invalid, the lessee is 
not entitled to be maintained in his possession,- 
leaving it to those co-shares objecting to his lease 
to sue for partition as their only remedy. Where 
the lease is by some of the co-sharers to a person 
who is also a co-sharer, and the suit is by other 
co-sharers to eject the lessee, the proper decree to 
be passed is one declaring that the lease is not 
bin&ng on the plaintiffs and directing recovery of 
possession by the latter on their own behalf and 
that of the other co-sharers. Palaniappa Cheity 
V, Sreemath DebasiJeamony Pandara SannadM, 
I. L. R. 40 Mad. 709 applied. Watson and Com^ 
pany v. Ramchund Dutt, I. L. R. 18 Calc. 10, ex- 
plained. PACTHAVAOHAEYUEtJ V. GOVINDASAEI 

(1918) . . . . I. L. R. 41 Mad. 1068 

COLLECTOR. 

See Civil Peoceeuee Code (Act V of 
1908), s. 70, 0. SXI, E. 72. 

I. L. R. 42 Bom. 621 

See Land Revenue Code (Bom. Act V 
OF 1879), s. 48. 

I. L. R. 42 Bom. 126 

partition made by — 

See Civil Procbduee Code (Act V of 
1908), s. 54 . I. L. R. 42 Bom. 689 

COLLUSION. 

See Ex paete Deceee. 

1. L. R. 45 Calc. 920 

COMMISSION. 

to examine witnesses — 

See Civil Proceduee Code (Act V of 
1908), 0. XXVI, B. 1. 

I. L. R. 42 Bom. 136 

COMMISSION AGENCY. 

Suit for recovery of 

amount due in respect of Gommission agency — 
Practice and Procedure — Adjustment of accounts-^ 
Part of claim admitted by the defendant — Judgment 
on admissions — Liberty to plaintiff to prove hal~ 
arwe of claim — Jurisdiction of Gourt-^Discretionary 
powers’-— Civil Procedure Code (Act V of 1908), 
0. Xll, n 6. Under 0. XII, r. 6 of the Civil 
Procedure Code, the Court has jurisdiction to enter 
judgment for the amount admitted to be due from 
the defendants to the plaintiffs and it is in the 
Judge’s discretion, having regard to the nature of 
the case and the allegations contained in the jilead* 
ings and the admission made in Court, whether he 
win allow the plaintiffs to proceed to prove the 
remainder of their claim. The discretion of the 
Judge is judicial, and an erroneous exercise thereof 
may be open to correction • by a Court of Appeal 
which, however, wdU be slow to interfere, urdess 
either of the parties has been manifestly and, 
unfairly prejudiced. Premsuh Das Assaeam v. 
Udaibam Gungabux (1917). 

I. L. P. 45 Calc. 138* 
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COMMISSION AOENT. 

Se& United Provinces Prevention of 
Adulteration Act (VI of 1912) 
ss. 4, 6 . . I. L. B. 40 AIL 661 

COMMITMENT, 

See Criminal Procedure Code, ss. 476» 
478, . . I. L, R, 40 AU. 116 

See Criminal Procedure Code, s. 478. 

I. L. R. 40 AIL 32 

COMMITTAL PROCEEDINGS. 

See CBiaiiNAL Procedure Cods (Act V 
OF 1898), ss. 197, 210, 215. 

1. L. R. 42 Bom. 172 

COMMON CARRIER. 

Right of consignee to 

insist on carrier weighing goods before delivery — 
Refiisal to re-iceigh, if refusal to deliver — Right of 
consignee to weigh and charge for shortage. Defend- 
ant Steamer Company wLo were common carriers 
used to allow consignees of goods by their boats 
to inspect them before granting receipt in the 
delivery book and have them re-weighed (if so 
demanded) in case of suspicion of short weight and 
enter the short weight in the deliveiy book. The 
plaintifi’s agent without making any such inspec- 
tion paid the freight, signed the bill of lading and 
gave a clear receipt in the delivery book of the 
Company, but did not take actual delivery as he 
found some of the bags damaged. He then asked 
the Company’s servant to re-weigh the goods and 
this being refused, did not take delivery. The 
plaintiff thereupon sued the Company for the 
price of the goods. Held, that the suit must fail 
as refusal to re-weigh did not amount to a refusal 
to deliver the goods. The mere fact of the plaint- 
iff’s agent accepting delivery and granting a clear 
receipt would not have taken away his right to 
compensation for proved loss of any portion of the 
consignment in transit or in the custody of the 
Company, the position pf the latter being that of an 
insurer. He might weigh the goods himseH and 
claim the price of the shortage in weight. 
Bamjash Agarwala V. India General Naviga- 
tion AND Railway Co., Ld. (1917). 

22 C. W. N. 310 

COMMUTATION, 

See Rent . . L L. R. 45 Calc. 769 

COMPANIES ACT (VI OP 1882>- 

ss, 45, 58 — Rectificaiion of register of 

shareholders — Winding wp-^Oontributoi'y — Applica- 
tion for shares — Condition attached^AppUcant 
unable to fulfil the condition — Applicants liability 
as a contributory — Intention to become a member in 
proesenti or in future. A manager of a Banking 
Company, represented to the petitioner that if the 
petitioner took 400 preference shares he would be 
appointed a cashier in a new branch of the com- 
pany. In pursuance of this contract, the peti- 
tioner applied for 100 only of preference shares. 
He paid the deposit money and was entered on 
the register of shareholders. Subsequently he 
found himself unable to take up the remaining 300 
shares, he was not appointed a cashier in the branch 
office and the contract was treated as cancelled by 
the Directors. The petitioner having applied to 
have his name removed from the list of contribu- 
tories in respect of preference shares. Held, that 
the petitioner’s application for 100 preference 
shares was conditional and that he had no inten- 


COMFANIES ACT (VI OF 1882) ^concld. 

SS. 45, 58 — conchl. 

tion to become a member of the company when he 
applied for the shares until he was appointed a 
cashier in the branch office. He was, therefore, 
entitled to be struck off the register of preference 
shareholders and could not be called upon as a 
contributory on that account. Roger's Case — In 
re Universal Banhlng Company, L. R. 3 Ch. bSS, 
foUovied. RAMANBBLn V. Ghashirasi (1918). 

1. L. R. 42 Bom. 595 

s. 61, cl. {g ) — 

See Company . I. L. E, 42 Bom. 264 

COMPANIES ACT (VII OF 1913). 

s. 32 (4)— 

See Company . I. L. R. 45 Calc. 490 

SS. 76, 131, 134— 

See CoAiPANY . I, L. R, 45 Calc. 486 

ss. 104, cl. {!), (b) — ^^Sharefvlly paid 

up otherwise than in cash," meaning of — Excka7ige of 
debenture not matured for share, whether a payment 
in cash for share. Where in accordance with the 
terms of a debenture deed a company ahtots to a 
debenture-holder a fuUy paid-up share in exchange 
for the surrender of a debenture deed not then 
mature, the share as allotted is one “ fully paid up 
otherwise than in cash ” within s. 104 (7) (6) of 
the Indian Companies Act (VII of 1913). Spargo's 
Case, L. R. 8 Ch. App. 407, distinguished. Thoda- 
puzA Rubber Company v. The Registrar of 
Joint Stock Companies, Madras (1917). 

L L. R. 41 Mad. 307 

COMPANY, 

See CmL Procedure Code (Act V of 
1908), 0. XXXIII. 

I. L. R, 41 Mad. 624 

See Companies Act (VI of 1882), ss. 45, 

58 . .1. li. R. 42 Bom. 595 

Annual list of 

members, and summary — Omission of director to file 
same with Registrar — Liability of director under 
Indian Companies Act {VII of 1913) s. 32{4 ) — 
place where defau icommitted — Jurisdiction of Pre- 
sidency Magistrate to try offence — Criminal Proce^ 
dure Code {Act V of 1898) ss, 182, 531* The director 
of a company is liable, under s. 32 (4) of the Indian 
Companies Act (VII of 1913) for default in filing a 
copy of the annual list of members and the 
summary prescribed therein, in the office of the 
Registrar of Joint Stock Companies at Calcutta. 
A Presidency Magistrate has jurisdiction to try 
such offence under s. 182 of the Criminal Proce- 
dure Code, and even if not, s. 531 cures the defect, 
Debendra Nath Das Gupta v. Registrar of 
Joint Stock Companies (1917). 

I. L. R. 45 Calc, 490 

2, Balance sheet of a 

company — Omission of director to calL annual 
general meeting and to place before it a properly 
audited balance sheet— Liability of director for 
default in filing copy of the same — Indian Companies 
Act {VII of 1913), ss. 76, 131, 134— Jurisdiction* 
The director of a company is liable, under s. 134(4) 
of the Indian Companies Act (VII of 1913), for 
default in filing a copy of the annual balance 
sheet duly prepared and audited, in the office of 
the Registrar of Joint Stock Companies at Calcutta, 
and cannot plead, in answer to a charge und^^. 
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s. 134, liis own omission to call the annual general 
meeting of the company required by s. 76, and to 
place before it such balance sheet. Park v. Lawton, 
[ion'll K. B, 588, referred to. The offence under 
s. 134 (4) is triable in Calcutta, whether or not, 
if the prosecution had been laid under s. 76 or 
131 of the Act, the Presidency Magistrate might 
have had jurisdiction to try the offences committed 
under the latter sections, Debendka ISTa^th Das 
Gupta v. Registbah op Joint Stock Companies 
(1917) . . . . L li. K. 45 Calc. 486 

g. — - Banking Com- 

pany — Sale of shares through Company — Shares 
unsold through the misconduct of the Managing 
Director of the Company — Misrepresentation by 
the Managing Director that the shares were sold 
— Money paid to the share-holder as the price of 
the shares — Company going into liquidation — Share- 
holder as the registered owner of shares, placed on 
list A of contributories — Payment of calls in liqui- 
dation by the share-holder — Suit by the share-holder 
to recover hack the amount of calls paid — The Indian 
Companies Act (VI of 1882),^ s. 61, cL (g). Plain- 
tiff ETo. 1, through his nominees, plaint ffs Nos. 2 
to 4, was the owner of 161 shares in the Indian 
Specie Bankj Limited. In April 1913 upon in- 
structions from the plaintiff No. 1, the share 
certificates and blank transfers executed by the 
nominal registered holders of the shares were 
handed to the Managing Director of the Specie 
Bank who undertook to sell the shares on com- 
mission, In May 1913, the Managing Director 
without selling the shares paid in respect of them 
a sum of Bs. 10,600, being approximately the 
equivalent of the net sale-proceeds of the shares 
at Rs. 66 per share, and he falsely represented to 
the plaintiffs that the shares had been sold at that 
figure. In December 1913, the Specie Bank went 
into hquxdation. Plaintiffs Nos. 2 to 4 were there- 
after placed upon list A of contributories in respect 
of the shares standing in their name on behalf of 
plaintiff No. 1 on the ground that they remained 
registered share-holders. In the liquidation pro- 
ceedings, plaintiff No. 1 was obliged to pay the 
amount of calls made aggregating in all Rs. 8,050 
with interest up to payment amounting to Rs. 219. 
Plaintiff No. 1 subsequently filed this suit to 
recover back the sums paid by him on the ground 
that the Managing Director in the course of his 
employment was guilty of neglect and misconduct 
towards the plaintiffs in not selling the said shares, 
and that the direct consequence of such neglect 
and misconduct had been that plaintiffs Nos. 2 to 
4 were placed upon list A instead of list B with 
the result that plaintiff No. 1 had to pay the calls 
on the shares. Held, that the plaintiffs had no 
cause of action, inasmuch as share-holders of a 
company contract to contribute a certain amount 
to be applied in payment of the debts and liabi- 
lities of the Company, and it is inconsistent with 
their position as share-holders, where they remain 
as such, to claim back any of that money. EouUs- 
won'th V. City of Glasgow Bank, 5 App, Cas. 317, 
and In re Addlesione Linoleum Company, 37 
Ch, D. 191, 198, referred to. Nakottam Moeaeji 
V. The Indian Specie B^ank, Limited, in Liqui- 
dation (1917) , . I. L. R, 42 Bom. 264 

4. Fixed preference 

ar^ ordinary shareholders — Preference share-holders 
liable to pay income-tax on their dividends unless 
otherwise provided — The Income-Tax Act (II of 
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1886), sections 4, 11, 12, 49, SchechiJe II, Part II 
— The Income-Tax Amendment Act (V of 1916) 
— The English Income-Tax Act of 1842, ss. 40, 
54, 100. As between fixed preference and ordi- 
nary share -holders in a joint stock company the 
former are not entitled to have their preference 
dividends paid free of income-tax in a case 
where there are no express words to that effect in 
the contract regulating the rights of parties. 
Under the Indian Acts as well as the English Acts* 
the income-tax is in effect paid on behalf of the- 
share-holder by the company. In a narrow technical 
sense it may be said that the company being ai 
separate legal entity the net profits belong to the 
company and not to tbe share-holders, at any rate 
until a dividend has been a tually declared. But 
in effect these net profits do belong to the share- 
holders. If therefore any sum has to be paid out 
of these net profits to the Crown for tax, in effect 
it is the share-holders who have to pay. The pro^ 
visions of the Income-Tax Act as to assessment on 
and payment by the company are in effect mere* 
machinery for the coUeotion of the tax, and the* 
matter is made much clearer if one sweepers away 
this machinery and regards the matter as between 
the Crown and the subject. Attorney -General v. 
Ashton Gas Company, [19041 2 Ch. 621, referred to* 
Pukshottumdas Habkisondas V. The Centbad 
India Spinning, Weaving and Manueaotijbing 
Company, Limited (1917). 

I. L. R. 42 Bom. 579 

5. Mortgage %y a 

Company — Second mortgage by a Company — Suit'^ 
on first mortgage against Company and second' 
mortgagee — Company compulsorily wound up pend- 
ing the mortgage suit — Liquidators^ obtaining sanc- 
tion to create charges over assets to meet costs of 
litigation — Liquidators'' application opposed by first 
and second mortgagee — Charge created by the liqui- 
dators in favour of the first mortgagee — Sale of mort- 
gaged property in the mortgage suit — Holder of 
charge claiming priority over the second mortgagee for 
moneys char ged^H older of charge postponed until 
the claims of second mortgagee satisfied — Transfer of 
Property Act {IV of 1882), ss. 2 (d) and 52 — Lis 
pendens — Transfer effected under another Courts 
order pending suit — Sanction not an order capable of 
execution — Estoppel. The plaintiff, the first mort> 
gagee of a limited liability company, instituted- 
a suit in the High Court at Bombay to enforce hiS' 
mortgage against the mortgagor, defendant No. Ir 
and second mortgagees of the company, defendant’ 
No. 2. During the ]^osecution of the suit the 
affairs of the first defendant company were ordered 
to be wound up at the instance of one of its creditors 
. and the liquidation proceedings were transferred tn 
the District Court at Poona where the company 
had its registered office. The plaintiff, however, 
obtained leave from the High Court to proceed 
with his mortgage suit in Bombay against the* 
company in liquidation. Subsequently, the liqni' 
dators of the company applied to the Poona 
District Court in which the liquidation proceedings 
were going on for sanction to raise Rs. 25,000 for 
costs of litigation on the security, of the assets of 
the company except the goods pledged to the 
plaintiff. The plaintiff and the second mortgagees 
contended that the sanction should not be given 
so as to affect their security as the assets would 
not, include the interests in the property held by 
the mortgagees. The sanction was, however, given 
hy the District Judge to the liquidators who. 
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g. thereupon, executed two documents of charge for i 
Rs. 10,000, each in favour of the plaintiS reciting I 
the decision of the District Judge and agreeing i 
that upon the sale of the mortgaged premises the ; 
sums so charged and all interest due thereon should 
be payable out of the sale proceeds in priority to 
all other payments. In the mortgage suit an order 
by consent was passed for sale of the mortgaged 
properties by the liquidators reserving the conten- j 
tion of all the parties. The surplus sale proceeds j 
in the hands of the L'quidators after satisfaction of 
the plaintrh’s mortgage claim in the suit amounted ‘ 
to Rs. 81,000 or thereabouts. The plaintiS j 
claimed by virtue of the documents of charge to be j 
paid the amount of Hs. 20,000 secured thereby in 
priority to the claini of the second mortgagees, 
contending further that as the latter failed to appeal 
against the decision of the District Judge they were 
estopped from disputing the same. Held, over- 
ruling the plaintiff’s contention, (i) that the second 
mortgagees were as parties to the pending mort- 
gage suit protected by s. 52 of the Transfer of 
Property Act against any postponement of their 
security by the charges created fendente life by the 
liquidators, for the authority of the District Court 
in Poona could not afect orders in a pending suit 
in the Bombay High Court, (ii) that the charges 
created by the liquidators were not transfers m 
execution of an order of a Court within the scox^e 
of s. 2 (d) of the Transfer of Property Act, inas- 
much as the Poona Court’s sanction was. not an 
order capable of execution but mcrel3^ an authority’ 
to the liquidators to act in a certain manner if 
occasion should arjse. Motilal Shivlal v. The 
Poona Cotton and Silk Manffactueing Co., 
Limited (1917) . . L L. R, 42 Bom. 215 

6^ Pledge of shares 

in a Company — Shares transferred to the name of 
■ the pledgee in the register of the Company — Shares 
not fully paid np — Compulsory liquidation of the 
Company — Payment of calls as contributory by 
pledgee of shares — Pledgee not entitled to recover caUs 
paid on the footing of an indeynnity — Pledgee paying 
calls not a trustee for the pledgor— Contract — Agent 
and Principal. Prom March to October 1913, the 
plaintiff Bank advanced to B, the agent, of the 
undisclosed principal defendant No. 1, various sums 
aggregating Rs. 1,74,200 on the security of 3,605 
shares, of the Indian Specie Bank, B undertaking 
to maintain a margin of Rs. 15 per share. The 
shares deposited by B were transferred to the 
plaintiff Bank’s name on the share register of the 
Indian Specie Bank, and the dividends when 
received by the plaintiff Bank were credited to the 
loan account of B. In September 1913, the Indian 
Specie Bank shares began to fall. On 7th October 
1913, B provided further securities as margin which 
reahsed about Rs. 20,000, but thereafter failed to 
provide any further margin and eventually 181 
shares were sold by the plaintiff Bank of which 161 
had been transferred to the purchaser’s name before 
December 1913, when a winding-up order was made 
for the compulsory liquidation of the Indian Specie 
Bank. In the liquidation the plaintiff Bank had 
been placed on the A list of contributories for 3,444 
shares and on the B Ust for 161 shares for the 
shares deposited by B. On the 20th February 
1914 B was adjudicated insolvent. Subsequently 
in pursuance of the call made by the Official Liqui- 
dator of the Indian Specie Bank, the plaintiff 
Bank paid Rs. 50 per share in res|>ect of 3,444 shares 
standing in its name. The plaintiffs sued to recover 
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from the 1st defendant (1) Rs. 1,57,665-13-7. and 
interest thereon in respect of the advances made by 
them, (2) Rs. 1,72,200 being the amount of calls 
paid by them as contributories, and interest thereon 
and (3) an indemnity for any claim -which might 
be made against them in respect of 161 shares. 
The Official Assignee as the assignee of the estate 
and effects of B was made a formal party, being 
defendant No. 2. The trial Court decreed the 
entire claim of the x>laintiffs. , Held on apx^eal : (i) 
That the x^laintiff’s claim must be limited to a 
decree for the sums advanced by’ them, interest and 
costs, (ii) That the plaintiffs were not entitled to 
be indemnified for the amount of calls paid or to 
be paid by them as contributories inasmuch as the 
forced pajnnenfc of calls b}’ them as the registered 
holder of the shares ux^oii a compulsoiy’ liquidation 
could not be regarded as an expenditure for -the 
I preservation of the security, nor were the plaintiffs 
I as mortgagees the trustees for the mortgagor at the 
time of paying such calls. Phene v. Gillan, 5 Hare 
1, 10, referred to. Bibdichand Ji\"raj v. The 
Standard Bank, Limited (1916). 

I. L. R. 42 Bom. 159 

7^ Winding up — 

Contributory — AxjpUcations for allotment of shares 
made by alleged contributory under conditions tvhich 
were not carried out by the Company. A, who was 
the holder of fifty shares in a limited liability 
Company, entered into an agreement with the 
Gompaiijr through its managing director to take- 
150 more shares, on the conditions (a) that he was^ 
to be appointed a terminal dhector ” of the- 
Company and (6) that the business of the company 
was to be transferred from Meerut, where it had 
been formed, to Saharanpur. The 150 shares were- 
allotted to A, but he never paid the allotment 
money, and, though the business of the Company 
was, nominally at least, transferred to Saharanpur, 
A was never appointed a director. Shortly after 
this allotment the Company went into liquidation. 
Held, that A could not be made a contributory in 
respect of the 150 shares which he had offered 
conditionally to take. The London and Proiincial 
Provident Association, Ld., In re Mogr^ge, 57 L. J. 
Ch. 932, referred to. Powell v. Sen (1917). 

I. L. R. 40 AU. 45^ 

COMPENSATION. 

See Criminal Prooedhbe Code, s, 250. 

1. L R. 40 All n 

See Ejectment Suit, in. 

I. L, R. 41 Mad. 64L 
See Land Acquisition Act (I of 1894), 
ss. 23, 49 . I. L. R. 40 AU. 367 

See Penal Code (Act XLY of I860),. 

s, 250 . . 1. L. R. 40 AU. 610 

See Penal Code (Act XLV of I860),, 
s. 494 . . I. L. R, 40 All 615 

COMPLAINT. 

See Creviinal Procedure Code, s. 4. 

L L. R. 40 AU. 641 
See Criminal Procedure Code, ss. 303, 
437 ’ . .1. L. R. 40 AIL 138 

See Penal Code (Act XLV of 1860), 
s. 120B . . I. L. R. 40 All. 41 

COMPROMISE. 

See Stamp Act (II of 1899), s. 62, Sch. I. 

Art 5 . .1. L. R. 40 AU. 19 
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by female ovi^aer — 

See Hindu Law — Beveksioner. 

I. L. E. 46 Calc. 590 

power of vakil to eater into — 

See Civil Prockduee Code (Act V or 
1908), 0. XXIII, u. 3; s. 96, cl. (5). 

I, L. R. 41 Mad. 233 

recording of — 

See Civil Procedure Code {Act V of 
1908), 0. XXIII, R. 3 ; s. 96, CL. (5). 

I. L. E. 41 Mad. 233 

X, Petition of com- 

promise presented to the Magistrate while writing 
judgment— Duty of Magistrate to accept, and give 
effect to, thepetitioyi — Criminal Procedure Code {Act 
V of 1898), s. 345. Under s. 345 of tlie Criminal 
Procedure Code, a case may be compounded at 
any time before sentence is pronounced. A Magis- 
trate, therefore, cannot refuse to accept a petition 
■of compromise presented to him whilst he is writing 
the judgment. Aslam Meah v. Emperor (1917). 

I. L. R. 45 Calc. 816 

2. Compromise of a 

claim — Consideration — Claim must be bond fide — 
Mwianshapcira obtained from guardian of infant by 
setting up a false will. A died in 1902 leaving an 
adopted son B and a daughter P who was married 
to one G, B died in 1906, leaving as his heir P’s 
son K then an infant, only two or three months 
old. About this time certain agnates of A set up 
a wiU by A under which they claimed A’s estate 
as from the death of B, and G and they purported 
to settle the dispute by mimanshapatra whereby 
G, on his son’s behalf, gave up certain portions of 
the estate left by B to the other party. On the 
validity of the mimanshapatra being, challenged by 
B on behalf of her son K in a suit for partition, 
brought by her against the other party to the deed. 
Eeld, that though the latter could be expected 
and were not obliged to prove the wiU in solemn 
form in the present litigation, it was necessary for 
them to show that there was a will and that upon 
that will th^ had a claim which was made honestly 
and. in good faith. Held, on the evidence, that 
there was no will, and the claim put forward on 
its basis was not hones|; or bond fide but merely a 
sham claim with a view to inducing G to give up 
some of the infant’s property in their favour. 
That upon the question of the validity of the 
mimanshapatra, the position of the infant was 
diiferent from what would have been G’s position 
had he executed the deed for himself. Krishna 
Chandra D tta Boy v. Hemaja Sanear Xandx 
Mazumd^.r (1917) . . 22 C. W. 463 

COMPUTATION OF TIME. 

See Contract for Sale. 

I. L. R. 45 Calc. 481 
CONCILIATOR’S CERTIFICATE. 

See Dekkhan Agriculturists’ Belief 
Act (Xni OF 1879), s. 48. 

I. L. R. 42 Bom, 367 
CONDEMNATION OF VESSEL. 

. See Sale of Goods. 

I. L. R. 45 Calc. 28 

CONFESSION. 

See Evidence Act (I of 1872), s. 26. 

I. L. R. 42 Bom. 1 


CONFESSION— co?ic/d. 

See Misdirection. 

I. L. R. 45 Calc. 557 

See Unrecorded Confession. 

I. L. R. 45 Calc. 557 

Allegation of illtreat- 

ment and inducement to extort confession — Qyius of 
proof. Where an accused when retracting a 
confession alleged ill-treatment-and inducement by 
the Police to extort the confession, the onus is on 
him to prove such ill-treatment and inducement. 
King-Emferor V. Kabili Katoni (1918). 

22 C. W, N. 809 

CONGENITAL BLINDNESS. 

See Hindu Law — Inheritance. 

I. L. R. 45 Calc. 17 

CONSENT. 

See Penal Code (Act XLV of 1860) 
ss. 366, .360, 90. 

I. L. R. 42 Bom. 391 

CONSIDERATION. 

See C. I, E. Contracts. 

I. L. R. 42 Bom. 473 

unlawful — 

See Contract Act (IX of 1872), s. 24. 

I. L. R. 42 Bom. 339 
Mortgage — Legal con- 
sideration — Contract Act {IX of 1872), s. 2, cl. (d). 
Where A executed a mortgage in favour of X in 
1884, and in consideration of X not enforcing the 
same and, in substitution theiwfor, A, along with 
B, C, and D executed a fresh mortgage in 18^3, in 
favour of X, and on X suing to enforce the later 
mortgage the Court of first instance dismissed 
the suit on the ground that that there was no 
legal consideration : Held, that the mortgage of 
1893, which replaced that of 1884, was for legal 
consideration. Eeld, further, that it was not 
necessary that the promisor should benefit by 
the consideration, it was sufficient if the promisee 
did some act from which a third person was 
benefited, and which he would not have done 
but for the promise- HurJeissen Dass Serowgee v, 
Nibaran Chander JBanerjee, 6 C. W. N. 27, Alhusen 
V. Prest, 6 Exch. Pep. 720, Bailey v. Croft, 4 Taunt, 
611, Haig v. Brooks, 10 A. do E. 309, referred to. 
Fanindra Narain Boy v. Kacheman Bibi (1917). 

I. L. R. 45 Calc. 774 

CONSPIRACY. 

See Penal Code (Act XLV of 1860), 
s. 120B , . L L. R. 40 All. 41 

CONSTRUCTION. 

See Contract for Sale. 

I. L. R. 45 Calc. 481 

CONSTRUCTION OF DOCUMENT. 

Bee Contract . L L. R. 42 Bom, 344 
See Hindu Law — Gift. 

I. L. R. 40 AIL 575 

CONTEMPT. 

See Civil and Criminal Contemft. 

I. L. R. 45 Calc. 169 

CONTEMPT OF COURT. 

— — Civil and Criminal 

Contempt — Court of Pecord—Prosecutioii by Judges 
— Trial by the same Judges— Jurisdiction — Standard 
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CONTEMPT OF COURT— co^2c?cL : 

of proof — Fair comment' — Publication — Printer, j 

liahility of — Manager and Directors of Fteicspaper : 
Company, liability of — Evidence Act (1 of 1S72), j 
ss. 3, 74 {2)— Editor, registration of, I^Tiere a j 
newspaper xmlawfully published articles scandali- | 
sing the High Court and the Chief Justice in his i 
administration thereof, by allegations implying | 
that the Chief Justice had constituted a packed i 
Bench, the articles having a tendency to prejudice ! 
the parties and interfere with the administration ! 
nf justice. Held per Cubiam (Mookebjee, J,, dis- i 
cussing whether contempt proceedings were civil 1 
or criminal), that the Judges had jurisdiction to | 
hear the Rule though issued of their own motion : | 
that the articles constituted a contempt of Court : 
that the printer of the newspaper was liable there- 
for : that there was no sufficient evidence of the 
existence of an editor, that the primd facie case of 
responsibility for the publication against two of the j 
directors and the managers of the company owing j 
the newspaper had been met, and that in the case | 
of the third director, although the facts raised a 
case of strong suspicion against him it was just ; 
possible he might not be responsible for the publi- ; 
cation and that he should be given the benefit of j 
the doubt. The Rule was therefore made absolute i 
against the printer, who was fined, and discharged | 
as regards the other respondents. The Legislature , 
should provide for the registration of the editor or i 
the peraon really responsible for the contents of a i 
newspaper. Per Woobboeee, J, There is only | 
one Standard of Proof applicable alike to civil and 
criminal trials, vide definition of “ jvroved ” and 
“ disproved ” in s. 3 of the Evidence Act. The 
word record includes a collection of private docu- 
ments. The Queen v. Gray, \1900'\ 2 Q. B, 30, 
Burendra Nath Banerjee v. The Chief Justice and 
Judges of the High CouH at Fort Williain in Bengal, 

L L, B, 10 Calc. 109 ; L. E. 10 1. A. 171, Legal 
Bemembrancer v. Mati Lai Ghose a7id Others, 1* L. 
J2. 41 Calc. 173, McLeod v. 8L Aubyn, [1899] 
A, 0. 549, The American Exchange in Europe 
Case, 58 L. J. Ch. 706, St. James Evening Post 
Case, 2 Atlc. 469, Daw v. Eley, L. B. 7 Eq. 49, In 
re BanJcs and Fenwick, 26 0. L. J. 401, Cheshire v. 
Strauss, 12 T. L. B. 291, Beg. v. Judd, 37 W, B. 
(Eng.) 143, Ex parte Green 7 T. L. B. 411, Weston 
V. Peary Mohan Dass, J. L. B. 40 Calc. 898, referred 
to. Mott Lal Ghose ajstd Othebs, In re (1917). 

I. h. R. 45 Calc. 169 

CONTENTIOUS MATTER. 

See Pabties . I. L. R. 45 Calc. 862 

CONTRACT. 

See Peshkosh , I. L R. 45 Calc. 866 

induced by threat to commit sui- 
cide — 

See Cobtbact Act (IX oe 1872). ss. lo, 

16 . . . I. L. R. 41 Mad. 33 

— suit for specific performance of — 

See Lihitatioh Act (IX of 1908), 
ScH. I, Abt. 113. 

I. L. R. 41 Mad. 23 

under C. I. F. terms — 

See Sale of Goot>s. 

I. L. R. 42 Bom. 16 

Breach of con- 
tract —Measure of damages —Oustoin of the Bombay 


CONTRACT— 

Silver Market —Shroffs, ostefisible buyers and sellers 
— Shroffs acting for outside principals tvork either 
for hacchi or for paklci adai — Kacchi adat distin- 
guished jro7npakki adat — Principal of hacchi adaiia 
7nay sue in his own na7ne for domiage or breach of 
contract without impleadmq the haccha adaiia. On 
the 1 3th of July 1914. the plaintiff, a merchant, 
in the name of his kachlia adaiia and agent H and 
acting by hie oroker B entered into a contract 
whereby H agreed to buy and the defendants to 
sell 50 bars of silver at Rs. 75-5-0 per 100 tolas' for 
the ensuing Shra7;an, i.e., August vaida. The con- 
tract was entered into subject to the rules of the 
Ranch Shrofi Association whereby it was the duty 
of the defendants to tender a delivery order by 
the 12th of August 1914. On the lOth of August, 
the plaintiff tendered to H the price of bars and 
on the nth H asked for a delivery order. The 
defendants, failed to give a deUveiy order by the 
12th August. The plaintifi thereupon sued the 
defendants without making H a party, for damages 
for breach of contract at the rate of Rs. 3-3-0 per 
100 tolas, which was the difference in price between 
the contract rate and the rate prevailing in the 
market on the 13 th of August. The defendants 
pleaded a custom of the silver market whereby the 
seilhig Shrofis were not personally liable to the 
principal of the bujdng adatia. The defendants 
without prejudice farther stated that the rate^ of 
Rs. 76-12-0 must be taken to be the highest buying 
and selling rats with reference to which damages 
could be assessed, a'J the Shroffs at a special meet- 
ing held on the 16th August 1914 resolved that 
where a party was not able to give delivery, silver 
bars could be bought and sold at Rs. 76-12-0. 
Held, (i) that the evidence called by the defendants 
fell far short of proving the custom alleged; (ii) 
that if at the date of breach damages were recover- 
able by the usual and recognised measure, it did 
not matter whether the adatia or the principal 
sued ; (iii) that the ordinary law of principal and 
agent applied, and the plaintifi was entitled uj»dsr 
the contract to claim the difference in price between " 
tbe contract rate and the market rate at the time 
of breach. It was not disputed at the trial that 
a custom of the Bombay Silver Market for forward 
contracts was that only Shroffs were the ostensible 
buyers and sellers though Shi'offs might have and 
often did have outside principals for whom they 
were acting. The Shroffs, when acting for prin- 
cipals, worked sometimes for kacchi adat and some- 
times for pakhi adat. In the case of hacchi adat 
the adatia Shroff guaranteed the performance of 
the contract to the other Shroff, but did not 
guarantee its performance to his own principal. In 
the case of pakki adM the adaiia^ Shroff who then 
acted for a higher commission was liable as a 
principal both to his o*wn employer and to the other 
Shroff, Aeeaham E.J. Abbaham v. Sabepghahd 
(1917) . . . . I. L. E. 42 Bom. 224 

2, . — B7'each of— Suit 

for damages — Contract after outbreak of war to s^ipply 
enemy goods out of stock hi a particular ship — Boyal 
Proclamation, po7'hibiting contract as illegal, effect 
of — Capture and condemnation of steamer a7vd goods 
by Prize Cou7't, effect of, on contract — Purchase of 
goods fro 7 n Prize Court by defendant and bringing 
goods to place of performance by other steamers, 
effect of — Contract to supply goods of a certain des- 
cription a 7 id quality— Supply of inferior goods, effect 
I of. A contract made on the 25th August 1914, 
after the outbreak of war with Germany on the 
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4th August 1914, to supply German dyes ex- 
pected to arrive by certain steamers believed 
to have started on their voyage from Germany 
before the war, is unenforceable, if under the 
contract the defendant was not to be liable in case 
of non-arrival of the steamers at certain ports on 
account of the state of w^ar .and the ship and the 
dyes therein were as a fact seized during the voyage 
and condemned as prize by a Prize Court. Held 
further, {a) that the eifeet of the Boyal Proclama- 
tion of 9th September 1914, prohibiting trading 
w.th the enemy and in enemy goods as illegal, was 
to render the further performance of the contract 
illegal and to put an end to the contract ; (6) that 
the condemnation of the goods by the Prize Court 
related back to the date of seizure and divested 
the owners of the goods as from the date of seizure ; 
(c) that the fact that the defendants for their own 
convenience bought the goods from the Prize Court 
and brought them to the place of performance is 
immaterial as the goods ceased to be goods con- 
signed to the defendants ; and (d) that a contract 
to supply dyes of 40 per cent, strength on arrival 
of certain steamers is not enforceable when the 
steamers arrive with dyes of inferior description and 
quality, viz., 16 per cent, strength. Hale v. 
Eawson, 27 L. J. 0. P. 189, distinguished. 
Arnhold Karlmg <0 Go. v. Blvthc Green Jourdain 
df Co., [1916] 1 K. B. 495, The Odessa, [1916] A. 
C. 153, and The Zamora, [1916] 2 A. C. 77. 
followed. ABDtJL Eazack v. Khandi Row 
(1917) . . . . 1. L. R. 41 Mad. S25 

3, Contract Act {IX 

of 1872), ss, 65, 73 — Breach of 'promise to marry, 
parties being Konkani Mahomedans — Suit for 
damages for breach of promise to marry as under 
English law not maintainable under Mahomedan law. 
Under Mahomedan law in a suit for breach of 
promise to marry the plaintiff cannot recover the 
damages peculiar to an action for breach of promise 
under the English law. The action under the 
English law though based upon the hypothesis of a 
broken contract is attended with some of the special 
consequences of a personal wrong and damages 
may be given of a vindictive and uncertain kind 
not merely to repay the plaintiff for temporal loss, 
but to punish the defendant in an exemplary 
manner. This anomaly should not he introduced 
in the case of Mahomedans whose views of the 
relationship of the married parties to one another 
are so different to those of persons governed by 
the English law. Abdxjl Razak v. Mahomed 
Hdsseik (1916). . . L li. R. 42 Bom. 499 

4, — Contraci to sell 

property by certificated guardian on behalf of minor, 
mth Covrfs leam^Speciflc performance. Where a 
guardian of minors appointed by Court, with the 
Court’s sanction, agreed to sell the minor’s property 
to A at a price which was aho'/e th‘t fixed by the 
Court. Held, that a suit by A for specific per- 
formance of the contract was maintainable Ih- 
2S-ATT7ivKESSA BIBI V. jANiHI NaTH SaRFAB (19)7). 

22 C.,W. N. 477 

5, Enforcement of 

contract by stranger thereto — Agreement between 
ve7idor and purchaser that the latter will pay the 
former's debt to a third person out of consideration 
money retained with Mm, if may he endorced by 
vendor's creditor. The first two defendants bor- 
rowed on a promissory note a sum of money from 
■the jlaintiffj they thereafter transferred their 
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properties to the third defendant who executed 
an agreement in favour of his vendors expressly 
undertaking to pay to the plaintiff his dues out of 
the consideration money retained in his hands. 
The plaintiff sued his debtors as a^so the third 
defendant for his money. Held, that the plaintiff 
was entitled t^ enforce the agreement made between 
the third defendant and his vendors. The prin- 
ciple underlying the decision in Debnarain Dutta v. 
Ramsadhan Mandal, I. L. It. 41 Calc. 137 : s. c. 
17 C. W. N. 1143 applied to the case and the- 
distinction that the arrangement between the first 
two defendants and the third e'efendant was- 
never brought to the notice of thp plaintiff was 
not material. Dwabka Nath Ash v. Pbiya 
Nath Malki (1916) . . 22 C. W. N. 279 

6. Interpretation — 

Implied term of contract — Compensation, assessment 
of. Plaintiffs contracted to supply labour for 
reclamation work undertaken by the defendant 
Trust. The agreement inter alia providea that the 
plaintiff's were to find the necessary labour for 
filling and emptying waggons of sand and were to 
bo paid by measurement of the area reclaimed, 
having, before commencing work, satisfied them- 
selves as to the correctness of the depths shown on 
the sections of the ground. It recited that the- 
defendant Trust was at the time engaged in put- 
ting rubble protection to enclose the area to be- 
reclaimed and this would be in progress probably 
when the works would be commenced and it was 
stipulated that the plaintiffs were not to make any 
claim for alleged or actual loss of material being 
washed away during the progress of the work and 
when quoting their rate for the labour in filling 
and emptying, it must include all and every suck 
contingency as loss in bulk through washing or 
spreading by the sea, sinking and settlement 
leaking or blowing out of the waggons during their 
transit from the sandhills to the site of the recla- 
mation and that the plaintiffs would be paid 
strictly in accordance with the work when actually 
done on the sections of the ground at the comple- 
tion of the work and no allowance whatever as- 
stated in the previous clause would be entertained 
for sinking, washing away, etc. The trial Judge 
held that the plans and sections added an implied 
term to this contract that the defendant Trust was 
to supply the protection actually shown on the plans 
and sections, whilst the Appeal Court was of 
opinion that the implied covenant was to supply 
an “ adequate protection,” the inadequacy being 
proved by the mere fact of the discrepancy 
between what they considered the proved waggon- 
loads deposited and tho proved amount measured. 
Held, by the Judicial Committee, that assuming, 
without deciding that the contract Had an implied 
condition, that condition was only to execute the- 
protection as shown on the plans. Karachi Port 
Trust v. J, Mackenzie Dayidsok (1918). 

22 C. W. N. 961 

7, — — . Sale — Sale on con' 

dition that the vendor or Ms descendants should have 
tJie right to repurchase — Nature of the right reserved, 
whether personal or assignable — Specific Belief Act 
(I of 1877), s. 23 — Construction of document — Second 
Appeal — Civil Procedure Code {Act V of 190 8)t 
s.lOO. One V obtained 'a decree against G. 
G being unable to satisfy the decretal debt sold his 
, land to V in 1903 on condition that after the lapse 
[ of ten years G or his descendants should have the* 
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right to repurchase it withiu two years for the same 
price for which the land was sold. After the death 
of his son was. his only descendant and on his 
death his mother cook as heir. She sold the rights 
reserved to G and his descendants in the sale deed 
to one M who in turn sold them to the plaintiffs. 
A suit having been brought to recover possession 
of the land sold by G, the question w’as raised 
whether on the terms 'of the sale deed of 1903 the 
intention of the parties was that the right reserved 
was to be a right personal to G and his descendants 
or a right which he could assign to any other 
person. Held, on the construction of the sale deed, 
that the intention of the parties was that the 
assignees outside the family would not enforce the 
contract specifically. It was a case of jiersonal 
quality mentioned in s. 23 of the Specific Relief 
Act 1877, as the personal quality need not neces- 
sarily be restricted to particular skill or learining 
but might include anything peculiar to a man or 
his descendants which w'ould entitle them to special 
favour at the hands of the other contracting parties. 
In second appeal the High Court will have as good 
a right as the lower appellate Court to put its own 
construction upon a document as a whole in order 
to arrive at the intention of the parties thereto. 
Yithoba Madhav i\ Madhav Damodar (1918). 

L L. R. 42 Bom. 344 

3 ^ Third party's 

right to sue on — Limitation (IX of 190S), s, IS, 

arts. 62, 115 and 116 — Bait for rent by the third 
party to contract — Date from which limitation 
begins. Contrary to liis undertaking to redeem a 
prior hanam and to collect and pay the jenmi, 
arrears of rent due by' the hanantdar a mdhanamdar 
assigned his rights and liabilities under the mdla- 
nam to the hanamdar by the registered deed in 
1909 w'ithout the knowledge of th.Q jenmi and thus 
enabled the kanamdar to continue in possession 
for a further period. The Jc 72 mi who came to know 
of the assignment in' 1912 at once recognized it, 
demanded arrears of rent from the kanamdar and 
brought the suit in 1913 against the kanamdar and 
the melkawmdar for all the rent due during the 
periods of the hanam and the melkanam. Held by 
Wallis, OJ*, and Kumaeaswami Sasteiyab, J. 
(Baklwbll, J., dissenting) that (a) the jemni was 
entitled to recover from the kanamdar the arrears 
of rent as moneys had and received to the plaintiff’s 
use and that the suit w&s not barred by Hmitation 
by reason of Art. 62, and s. 18 of the Limitation 
Act. Per Wallis, G.J. and Bakewell, J. The 
jenmi was not entitled to sue on the assignment to 
which he was not a party. Per Kxjmaeaswami 
Sasteiyae, j. The jenmi was entitled to sue on 
it. Jamna Das v. Bam Auiar Pande, I. L. R. 34 
AIL 63, and Tweddle v. Atkinson, 30 Oh. D.\57, and 
other cases considered. Itti Pankl Menon v. 
Dhaema^t Achan (1917) I. L. R, 41 Mad. 488 

9 ..— To purchase and ship 

goods— O. L F, contracts nature of — 0. /. F. con- 
tract loith ordinary vendor and with commission agent, 
diference between — Outbreak of war, effect of — 
Liability of vendor and yemlee — Special teryns as to 
risk in contract, effect of — Indian Contract Act, 
s. 222. E. Co., who were commission agents, 
entered into a contract with the defendants under 
which they undertook to purchase and ship certain 
goods ‘ on account and risk ’ of the defendants, 
and did ship them under a C. I. F. contract on 
board a German ship. Owing to the outbreak of 
war during their transit, the goods did not arrive 
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at their destination until long after due time. On 
defendants’ refusal to accept the goods, they^ were 
sold by*- the plaintiff, the liquidator of E. & Co., 
who sued the defendants for damages for breach 
of contract ; the defendants denied the liability. 
Held, that E. & Co. being commission agents of 
the defendants, were entitled, both under the special 
terms of the contract and under tbe general law 
of' agency'-enrbodied-in 222. of- tlie Indian Con- 
tract Act^, to recover damages for breach of contect. 
In an ordinary C. I. F. contract between vendors 
and vendees, the tender of a bill of lading after 
the contract of affreightment has been dissolved 
byr the outbreak of war is not such a tender as the 
vendees are bound to accept and they^ are not 
bound to pay for the goods. Arnhold- Karberg d' 
Co. X. Blythe Green Jourdain <£■ Co., [1916] 1 K. B. 
495. followed. Where^ however, goods are pur- 
chased from a commission agent, though he is re- 
garded for some puip>oses as a principal as any^ 
other vendor under a C. I. F. contract, yet the 
relationship of principal and agent still subsists 
^ for aH other purposes ; the true- principle is. that 
t the assimilation is only’' to be carried so far as is 
I necessary to give necc-jsary efficacy to the tran- 
i saction. Irclnicd v. LicuUjslox, L. tl. 5 II. L. 305 
i Cassaboglon v. Gibb, 11 Q. B. D. 797, WilLiamsoyh 
V. Barbour, 9 Ch. D. 529, referred to. Habey 
Meeelith i\ Y. K. Abdula Sahib (1918). 

! I. L. R. 41 Mad. 1060 

20 , Wagering Con- 

tract — Pukka Adatia business in Bombay, if neces- 
sarily watjermg transaction — Speculation and wager- 
ing distinguished. Pakka Adatia dealings are well 
estabhslied as a legitimate mode of conducting 
commercial business in the Bombay market. 
Speculation does not necessarily involve a contract- 
by way of wager and to constitute such a contract 
a common intentio n to w' ager is, easentiaJL, Bhag- 

•WAEDAS PaEASEAM vTHTOJCEjl RUTTOHJI BOMANJX 

(1917) 22 C. W. N. 625 

I. L. R. 42 Bom. 373 
CONTRACT ACT (IX OF 1872). 

s. 2 . cl. (d ) — 

See Consideration. 

I. L. R. 45 Calc. 774 

■ SS. 15, 16 — Threat by a stranger to ^ 

contract, to commit suicide, held out to his wife and^ 
son and inducing them to enter into contract on that 
account — Validity of contract — Coercion and undue 
influence — Sxiicide whether ‘ an act forbidden by 
Indian Penal Code ’ — ‘ Prejudice ’ in s. 15, meaning 
of. By a threat of suicide, a Hindu induced his 
wife ^axuLson-to eT^fecufo'a release deed in favour 'O-f 
Err* brother in respect of certain properties which 
they claimed as their owm. Held by Wallis, C.J., 
and Seshagiei Ayyae, J. (Oldejeld, J., dissent- 
ing) that the threat of suicide amounted to coercion 
within s. 15 of the Indian Contract Act, and that 
the release deed was therefore voidable. Per 
Wallis, C.J., and Seshagiei Ayyae, J. Suicide 
is an ‘ act forbidden by the Indian Penal Code ’ 
and suicide by a Hindu if actually' com- 
mitted, will be an act not only to his ow'n pre- 
judice but, also ‘ to the prejudice ’ of his wife and 
son with s, 15. Per Old yield, J. Suicide is not 
‘ an act forbidden by^ the Indian Penal Code, 
directly or inferentially’' ; and hence the threat did 
not amount to coercion and the release was not 
voidable on that accoimt. As the person who held 
out the thi’eat was not a party to the release deed^ 
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SS. 15, 16 — concid. 

it was not voidable on account of “ undue in- 
fluence ’’ within s. 16 of the Indian Contract Act. 
Ammihaju V, Seshamma (1917). 

I, L. R. 41 Had. 33 

S. 23 — Agreeme7it to pay money to the 

•fakirs clerk for giving special attention to a case, 
whether opposed to public policy. An agreement by 
wliich a litigant binds himself to pay his vakil’s 
clci’k a certain amount for giving special attention 
to his legal business which his vakil was bound to 
see to in consideration of his fee, is opposed to 
p-ublio policy and is -oid:"aiid ' unenforceable. Ex 
parte, Colton 9 Beav. 107, referred to. , Sueya- 
NARAYANA V. SUBBAYYA (1917). 

I. L. R. 41 Mad. 471 

SS. 23, 65 — Marriage brocage agree- 

ment — Money paid under, when recoverable — Prin- 
ciple of English Lato, applicability of — Ti'ansfer, 
ostensible or real, whether a proper test. A marriage 
brocage agreement is unlawful and void ab initio 
End brokerage paid thereunder is recoverable if the 
agreement or substantial part of it is not per- 
formed. Such an agreement does not fall within 
s. 65 of the Contract Act and the rule to be 
.applied is the rule of English Law. Taylor v. 
Bowers,*! Q. B. D. 291, Kearley v. Thomson, 
2d Q. B. D. 742 : Barclay v. Pearson, [1893'] 2 
Ch, 154, and P ether perumal Chetty y. Muniandy 
Servai, I. L. B. 35 Calc. 551, referred to. Ledu 
Coachman v. Hiralal Bose, I. L. Jt. 43 Calc. 
115, dissented from. The rule applies whether the 
transfer of the property under the agreement was 
merely ostensible ■ or real. In re Great Berlin 
Steamboat Company, 26 Gh. D. 616, followed. 
.Srinivasa v. Sesha (1917), 

L L. R. 41 Mad. 197 

— ■ s. 24 — Contract void — Consideration 

unlawful — Agreement to stifle criminal prosecution 
■>— Agreement against public policy. The plaintijS 
sued for specific performance of a contract whereby 
the defendant’s husband had agreed to convey 
■certain land to her (plainthS) for Rs. 160 subject 
to the condition that in the event of a criminal 
prosecution for criminal breach of trust instituted 
by the plaintifi against the said intending vendor 
not being withdraTO, the contract was not to be 
•enforced. The defendants contended that the 
coiitract was void as being opposed to public 
policy. Held, dismissing the suit, that the con- 
ir^t could not be enforced as part of the consider- 
ation was void on the ground of being opposed 
to public policy. Bani Ramchandba v. Jaya- 
Y^ANTI Govind (1918) . I. L. R. 42 Bom. 339 

s. 30-^ 

Bee Waoerxng Conteacts. 

I. L. R. 42 Bom. 373 

^ — - — Bombay Act III cf 

1865, s. 1 — Lotfery-r-Sanction of Governme^it of 
India — E fleet of sanction to save criminal prosecu- 
tion — Sanction cannot override Imperial Acts or 
Acts of Indian Legislature defining civil law — 
Conlracl to purchase a Uchei in a lottery though sanc- 
tioned by Government is void — Injunction cannot he 
granted in support of a void coiitract — Motion — 
Costs. In April 1917, the Western India Turf 
Club organised a War Loan Lottery having pre- 
viously obtained the sanction of the Government 
of In(ha for such undertaking as a special case. 
'The tickets in the said lottery from No. 1 on- 
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wards were offered to the public at Es. 10 each. 
The plaintifi; being desirous of securing a parti- 
cular ticket bearing the number 15315 purchased 
the same through one of the agents of the Club, 
who had the disposal of such ticket. A receipt 
for Rs, 10 was passed to the plaintilf in which 
the number of the ticket was entered. As the 
book containing the ticket had not been sold 
to that number the agent of the Club agreed 
actually to hand over the ticket itself when he 
gob to the particular number in the book. 
Through some mistake the book containing the 
particular ticket was sent to Calcutta where it was 
issued and dehvered to defendant No. 3. The 
^lainti:S insisting on having the ticket purchased 
by him applied to the Club for its delivery to him. 
The Club thereupon, decided to withdraw the 
ticket 15315 altogether, to return the plaintifiE’s 
money paid in respect of that ticket and to issue 
a new ticket 15315-A to the 3rd defendant. The 
3rd defendant altered the number of the ticket to 
15315-A but the plaintiff declined to abide by this 
arrangement. The plaintiff then sued the Club 
and 3rd defendant for an injunction and order 
restraining the 1st defendant, the Secretary of the 
Club, and 2nd defendant, a member of the Club, 
on behalf of himself and all other membors of the 
Club from withdrawing ticket No. 15316 from 
the lottery and from paying the amount of any 
prize drawn by that ticket or any other ticket 
substituted in place thereof to the 3rd defendant. 
Held, (i) that the effect of the sanction of the 
Government of India being merely to save any 
prosecution under the criminal law, - so far as 
the civil law was concerned, the Government 
had no power to overrule the Imperial Acts or the 
Acts of_the Indian Jjegislature which determined 
the rights of parties ; (ii) that having regard to the 
first portion of s. 30 of the Indian Contract^Act 
which provided “ that agreements by way of -TOger 
are void ” the contract in question was an agree- 
ment by way of wager and was consequently void ; 
(iii) that the contract sued on was also one of the 
character mentioned in the first portion of s. 1 of 
Bombay Act III of 1865 and was, therefore, null 
and void ; (iv) that no injunction could be granted 
in support of a void contract. Doeabji Jamsetji 
Tata v. Ebwaed F. Lanoe (1917). 

I. L. R. 42 Bom. 676 

s. 56 — 

See C. I. F. Conteacts. 

L L. R. 42 Bom. 473 

See Sale of Goods. 

I. L. R. 45 Calc. 28 

i S. 65 — Minor — Minority successfully 

pleaded as a defence to a suit — Disallowance of costs 
— Appealr^Competence of A ppellate Court to inter- 
fere with the discretion of the Court heloio as to the 
allotment of costs. Where the J udge has given his 
reasons and all the circumstances are before the 
Court of Appeal, the Court of Appeal can, if satisfied 
that the Judge’s discretion has not been judicially 
exercised, interfere with it and make the order 
which the Court below ought to have made. It is 
no ground for giving costs against a successful 
defendant that the defendant pleaded that he was 
a minor at the time when the transaction upon 
which the suit was based was entered into, there 
being nothing to suggest that the plaintiff had 
been misled as to the real age of the defendgwit by 
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CONTRACT ACT (E OP 1873) — contd. I 

— s* G5^ — coHcId. 

any action or statement on the part of the latter. 

Badhe Shiam V . Behaei Lal (1918). 

I. L. E. 40 AIL 658 

ss. 65, 73— 

See CoNTEACT . I. L, R. 42 Bom. 499 

S. 69 — Payment by a 'person interested 

wTiich another is bound by law to pay — Gift of land 
by do7ior who undertakes to pay judi on the land — 
Another donee talcing gift of the rest of the donor^s 
property with full notice of the obligation^ b%if the 
gift deed containing no stipulation to that e-ffect — 
Obligation of the second donee to pay the judi. K, 
who owned considerable property, gave a portion 
of it to his daughter’s husband (plainti^) in 1878, 
the deed of gift expressly providing that K under- 
took to pay the judi in respect of the portion. In 
1902, K made a gift of the residue of his property 
to B, the gift-deed containing special reference to | 
the previous gift of 1878 and enjoining the donee I 
to act according to that gift. The judi was regu- ; 
laiiy paid by K first and B afterwards. In 1905, | 
B in his turn made a gift of the property to the j 
defendant, the deed of gift in this case contained ' 
a reference to the gift of 1878, but it contained no ; 
words requiring the donee defendant to abide by j 
the terms of that gift. The defendant having j 
faded to pay ihejudi to Government, the plaintiS | 
was required to pay it. He sued to recover the i 
amount from the defendant. Held, that the plain- : 
tid was entitled to recover the amount fi’om the • 
defenadnt under s. 69 of the Indian Contract Act j 
(IX of 1872), because the defendant was bound in i 
law to i)ay the mojiej^ in tbe papnent of which 
the xdaintiii was interested and wiiich the plaintiji 
had pj’aid. SoMAsnASTRi %\ Swamieao Kasbinath 
(1917) . . . . L L, E, 42 Bom. 93 

ss. 69, 70— 

See Co2fTEiBtJTiox, suit foe. 

I. L. R, 45 Calc. 691 

s. 70— 

"I - . ■ , . ■ - - - -r I-- — I I 

dure Code (Act V of^ 1908), 0. /, r. 8, 0. XXL 
r. 89 and s. 30 — Suit by a member of a caste 07i 
behalf of himself and all other members — Stiit dis- 
missed ivith costs, the plaintiff being ordered to pay 
costs — Caste property attached in execution of decree 
— AiiaeJment resisted by the caste — Caste property 
sold wider order of Court — sale set aside on payment of 
all money under various attachments by hvo members 
of caste — Members paying money entitled to compens-- 
ation out of caste property — Construction of decree in 
a representative suit — Observations in giving leave and 
drawing up order for costs in representative actions. 
One S, a member of the Bakshani BuhnaH caste, 
on behalf of himself and all other members of the 
caste sued two other members, the headmen of 
the caste for an account of the caste moneys 
received by them and for further relief. Prior to 
its institution the suit had been authorised by a 
resolution of the caste at a general meeting. The 
suit was dismissed and the Court ordered that the 
plaintiff should pay the defendants their costs of 
the suit. S appealed, and the Appellate Conrir 
dismissed the appeal with costs. In execution 
proceedings for the recovery of a portion of the 
costs the only immoveable propertj^ of the caste 
consisting of a sabhagraha or Caste Meeting House 
was attached and after an unsuccessful attempt on 
behalf of the caste to have the attachment raised. 


CONTRACT ACT (IX OF 1872) — coatd. 
S. 70 — vontcL 

the right, title and interest of S and aU members 
of the caste in the property were sold. Subse- 
quently two members of the caste B and H to 
save the property for the caste got the sale set 
aside under O. XXI, r. 89, by pajdng to the pur- 
chaser the compensation required under the Rule' 
and to the judgment-creditors the moneys due 
under their attachment. B and H further paid 
off the moneys due under ail other attachments, 
the total amount expended by them on behaK of 
the caste being Rs. 7,234. B and H claiming to 
be reimbursed for the ainoiiiit iiaid by them sued 
the members of the caste praj'ing that the defend- 
ants in their individual capacity and as represent- 
atives of the caste might l;e ordered to contribute 
towards the payment of the total amount paid by 
the plaintiffs and that in the alternative it may be 
declared that the plaintiffs had a charge on the 
sabhagraha for the said amount. The defendants 
contended that no personal decree could be passed 
against all the members of the caste, that the 
judicial sale and the warrants for attachment in 
the prior suit were made per Incurium without 
jurisdiction and were not binding on the caste, 
and that by the form of the decree in the prior 
suit S alone was liable for aU costs incurred. Held 
(i) that under s. 70 of the Indian Contract Act the 
X)laint}iffs were entitled to compensation in respect 
of the moneys paid by them including the five 
Xier cent, amount i>aid to the purchaser under 
0. XXI, r. 89 ; (ii) that on the plaintiffs under- 
taking not to levy execution except against the 
immoveable property or the shares of the members 
of the Euhiiali caste therein, the defendants and 
aU other mcmbei’S of the Fulmah caste should pay 
to the plaintiffs the sum of Rs. 7,234 : (iii) that 
costs as 'between party and party of all parties 
be taxed and j)aid out of the immoveable property^ 
the plaintiffs’ costs having priority over those of 
the contesting defendants. Buchand Ghosal v» 
B alar am Mardana, I. L. B. 38 Calc. 1,7 ,* Taff Vdle 
Railway v. Amalgamated Society of Railway servants,, 
[19011 A. G. 426, and MarJet Co. Limited, v- 
Knight Steamship Company, Limited, [19101 2 
K. B. 1021, referred to. In giving leave under 
0. I, r 8, in a representative action, the Court 
should exercise caution before it makes persons 
liable for large sums who are not actually parties 
to a suit, nor have personally authorised it. On 
the other hand the representative sliould not be- 
an impecunious person as otherwise a caste or 
similar body might carry on litigation Vvi-th little 
fear of adverse consequences supposing the liability 
for costs fell only on their impecunious represent- 
ative and not on' themselves. Similarly in drawing 
up order fox costs in a representative action it 
should be stated whether the representative party 
alone or the representative and all other memfoers- 
of the body he represents are to bear the costs, 
assuming there is jurisdiction in the particular case 
to make such an order, Bp:ioooBAi v . Habib a 
Raohuji (1917) . . 1. L. R. 42 Bom. 566 

2 ^ — Sale — S pec iffed 

sum left with vendees for payment to mortgagees of 
property other than the subject of the sale — Interest 
paid by purchasers in addition to specified siiiri — 
Gratuitous payment. On the sale of certain im- 
moveable property of large value it was agreed 
between the parties that a speciaed portion of the 
purchase money should j instead of being paid to 
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S. 70 — con Cl d. 

ilie vendors directly, be paid on their behalf to a 
certain mortgagee who held a mortgage over pro- 
perty of the vendors other than the subject of the 
sale. Owing to a delay in the registration of the 
sale-deed, which was caused by the action of the 
vendors, the purchasers did not immediately pay 
the stipulated sum to the mortgagee, and when 
they did come to tender it, the mortgagee refused 
to accept it upon the ground that by that time a 
further sum had fallen due as interest. The pur- 
chasers there upon paid the further amount claimed, 
Subseq^uently the vendors sued the purchasers for 
the balance of the purchase money remaining 
unpaid, and the purchasers claimed to set oS- 
against the unpaid purchase money the sum which 
they had paid as interest, as above described. 
Held, that the purchasers were not entitled to the 
set-off claimed, as the payment of interest was in 
excess of the sum stipulated to be paid to the mort- 
gagee and was in the circumstances a purely gratui- 
tous navment. Suraj Bhan v, Hashmi Begam 
.(1918) . . . . I. L. R. 40 AU. 555 

s. 72— 

A'ee Sale of Goods. 

I. L. R. 42 Bom. 16 

S, 73 ^ 111 , (a) — Breach of contract to 

sell goods — Measures of damages — No actual loss by 
hreacli — No tnarket for the goods at place of delivery 
— Liability for damages — Rule of Indian and English 
Law, comparison of. The defendants agreed to 
.seU a certain quantity of molasses to the plaintiffs 
by monthly instalments, and failed to deliver one 
of the instalments assigning as a reason the diffi- 
culty of obtaining freights The plaintiffs did not 
purchase other molasses against the contract and 
there was no market for the goods at the place of 
delivery. The plaintiffs, who were not found to 
have incurred any actual loss from the non-delivery, 
sued to recover damages from the defendants for 
breach of the contract. Held, that the plaintiffs 
were entitled to damages as the case feU within 
illustration (a) of s. 73 of the Indian Contract 
Act which lays down that the rheasure of damage 
in a case like this is the sum by which the con- 
tract price falls short of the price for which the 
-purchaser qbta -of-hke-que/Hty 

.at the time when they ought to have been delivered. 
English and Indian cases discussed. Hajee Ismail 
AND Sons v, Wilson & Co (1918). 

L L. R. 41 Mad. 709 

S. 74 — Stipulation to take less than 

specified rate, of interest, if pay^mnt punctually made, 
whether penalty— "Manager of mortgaged property 
ywminated by mortgagee and not dismissible by 7 norU 
gagor at will if agent of mortgagee—Title paramount, 
if to be enquired into in mortagage suit. The mort- 
gage deed pmvided that interest at 9|- per cent, 
was to be paid by equal half-yearly payments, but 
that if the interest at ihe rate of 7^ per cent, was 
paid before the half-yearly day appointed for pay- 
ments of interest, the mortgagees shaU accept the 
same in lieu of and in satisfaction for interest at 9^ 
per cent. Held, that if the stipulation was to pay 
interest at 7-| per cent., and on default of payment 
on a certain date interest was to be paid at 9^ per 
cent., there was no doubt that it could be treated 
as a penalty, though in the converse case it would 
not be a penalty according to English law. Indian 
.cases appear, to have followed the English law. 


CONTRACT ACT {IX OF 1872)—conid. 
s. 74 — conoid. 

But in the present case the schedule for liquidation 
of mortgage debt showed that the intention of the 
parties was that interest should be paid at 7|- per 
cent, and on default at 9J- per cent. S. 74 of the 
Indian Contract Act does away with the distinc- 
tion between penalty and liquidated damages and, 
under the section as amended by Act VI of 1899 
the Court has the power to grant relief if the 
contract contains any stipulation by way of 
penalty. The amendment does not appear to have 
made any real change in the law, the only differ- 
ence being that if the stipulation is penal, relief 
can now be granted under the provisions of the 
section and it is not necessary for Courts to resort 
to their equitable jurisdiction in order to grant 
relief. Where in an English mortgage it was 
agreed only between the mortgagor and the mort- 
gagees that certain nominees of the mortgagees 
should be appointed managers and be liable to 
furnish accounts, to the mortgagees to satisfy 
themselves that their security was not endangered 
by mismanagement, and a separate deed of manage- 
ment was contemporaneously executed by the 
mortgagor in favour of the nominees to which the 
mortgagees were not parties and by which such 
nominees were appointed managers. Held, that 
the managers were agents of the mortgagor. In 
a suit upon the mortgage, no question of title 
paramount should be gone into. Shyampbaey 
Dasya V' Eastern Mortgage and Agency Co., 
Ld. (1917) . . . . 22 C. W. N. 226 

S. 108 — ^The expression “ good ” in 

s. 108 of the Contract Act includes aU moveable 
property. Possession, what is. See under Shares. 
Hazarimxtll Shohanlal V. Satis Chandra Ghosh 
(1918) . . . . 22 a W. N. 1036 

■ ss. 126, 128 — Contract of gnaraaiee — 

Time-barred debt guaranteed — Liability on principal 
contract not enforceable at law — Contract of guarantee 
not valid. In 1883, a sum of money was deposited 
by the trustees of a certain temple with the father 
of one M. In 1899, there was a demand for the 
return of the money and a refusal thereof by M's 
father. In 1897, on another demand being made, 
one B by an oral contract of guarantee undertook 
to repay the temple trustees in case N failed to 
gay. In 1900, the temple trustees brought a suit 
against M and B to recover the deposit. The 
Subordinate Judge decreed the claim against both. 
Against this decree M alone appealed and in appeal 
it was held that the deposit with M’s father was 
proved but that the suit wa' time-barred in 1895, 
The suit was, therefore, dismissed as against the 
appellant M but the trial Court's decree as, against 
B was confirmed. In 1912, the plaintiffs, temple 
trustees, executed their decree against B. In 
1915, B having died his sons brought a suit to 
recover from M the sum which had been paid by 
them in execution. Both the lower Courts decreed 
the claim. On appeal to the High Court, Held, 
that it being ascertained that the debt due to the 
trustees of the temple was barred by time in 1895 
and the contract of guarantee was not made until 
1897, there was not in lav any valid contract of 
guarantee. The foundation of the contract of 
guarantee was wanting inasmuch as there was not 
any enforceable liability in the third person. 
Hajarihml v. Krishnarav, I. L. R. 5 Bom. 
647,di3t1nguished. Per Batchelor, Ag. C, J, 
By the word ‘ liability ' used in ss. 126 and 127 
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— ss. 126, 128 — conclcl, - 

of the Indian Contract Act, 1872, is intended a 
liabdity which is enforceable at law, and if that 
liabihty does not exist, there cannot be a contract 
of guarantee. Manju Majlidev v. Shivapea 
Manju (1918) . L L. R. 42 Bom. 444 

— — ; SS. 172, 173, 176 — Pawn, nature of 

security — Conditions necessary to fulfil contract of 
'pawn — Right of pawnee to sue independently of the 
pawn — Government securities, pledge of — Mere deli- 
very tviihout endorsement, effect of. The guardian 
•of the pliintihs who were minors, mth the leave of 
the^ District Judge, lent a sum of money to the 
major brother, the defendant, on his undertaking 
to pledge his share in Government securities which 
stood in the names of himseh and the plaintiffs 
and also his share in the ejmaU ornaments as 
security for the advance. The securities were in 
the hands of the guardian and the ornaments were 
in a room to which locks had been separately put , 
by the guardian and the defendant. On receipt of j 
the loan the <^efendant except executing a pro note ’ 
did nothing further. Held, that a pawn is not an 
equitable mortgage but a security intermediate 
between a simple loan and a mortgage which 
wholly ! asses i roperty in the thing conveyed. It 
is essential to the contract of pawn that the pro- 
perty should be actually or constructive!}" delivered | 
to the pawnee, neither of which wns done in this | 
case. That the plaintilfs wnre entitled to have 
their remed}" on the pro note independently of the ; 
alleged pledge under s. 176 of the Contract Act < 
which gives a clear right to the pawnee to institute j 
a suit inrlopendentiy of the pawn. That s. 172 of ' 
the Contract Act which defines a pledge deals with i 
“ goods,” and certain classes of documents are i 
specifically refen’ed to in s. 173 which do not 
inciiicle Government securities. That Government 
secuiities are by statute not negotiable or transfer- 
able without endorsement on the back by the 
transferor and mere delivery of Government securi- 
ties without endorsement gives no property in them 
for pm’poses of negotiation or sale. Jyoti Psajiash 
Nandi y, Mukti Prakash Nandi (1916). 

22 C. W. N. 297 

S.'176 — Pledge — Sale by paiv?iee of jyro- 

perty pledged— -N otice of sale. The w rds — “ He 
may sell the« things pledged on giving the pawnor 
reasonable notice of the sale ” — as used in s. 176 
of the Indian Contract Act, 1872, mean that the 
pawnee must give reasonable notice of his inten- 
tion to sell ; it does not necessarily mean that a 
sale smuld be arranged beforehand and that due 
notice of all details should be given ta the pawnor. 
Ktjnj Behabi Lal v. The Bhargava Commehoiad 
Banz, Jubbulptjr (1918) .1. Ii. R. 40 All. 522 

ss. 178, 179 — Goods consigned by up^ 

country merchant to muccadmn and agent for sale in 
Bombay — Pledge of goods by the Agent — Principal 
knowing of the pledge and receiving money raised by 
pledge from agent — Pledgee entitled to entire moneys 
due on pledge — Pledgee's claim not limited to ike 
interest of the pawner ‘in the goods pledged — Custom 
of up-cemntry cotton 'merchants. The plainti^s, up- 
country cotton merchants, consigned cotton until 
the 29th of September 1913 to their usual consignees 
end agents for sale in Bombay, D, H. and Co. 

In the course of their dealings the plaintiffs ire- 
quentiy called upon D. H. and Co. to remit money 
to them in large sums on the security of the cotton 
in their hands and D. H. and Co. used to raise 


CONTRACT ACT (IX OF 18n)--^ontd. 

ss. 178, m—contd. 

money by pledge of the plamtiiis’ cAtm to the 
3rd defendants’ firm. The plaintiffs’ represent- 
atives in Bombay knew of this course of dealing. 
On the 30th September 1913, D. H. and Co. were 
adjudicated insolvents. The accounts at that date 
showed that the 3rd defendants had advanced 
Rs. 83,000 to D. H. and Co. against which they 
held 757 bales of the plaintiffs’ cotton and that 
D. H. and Co. had remitted to the plaintiffs. 
Rs. 50,000. The plaintiffs sued to recover thus 
cotton from the 3rd defendants unencum- 
bered by the loans raised on the seucrity thereof, 
alleging that D. H. and Co. w^ere mereh/ their 
warehousemen and muccadiojis and as such had 
no right to create any charges on their cotton. 
At the trial the plaintiffs contended that in any 
event D. H. and Co. had no authority to charge 
the plaintiffs’ cotton beyond Rs. 50,000 which was 
the sum remitted by them to the plaintiffs. Held, 
that the plaintiffs having urged D. H, and Co. to 
pledge theii' cotton w'hen nccessaiy and having 
known thiough their ropreserftatives of the manner 
hi wliich theii* cotton was being dealt with, the 
3rd defendants w^ere entitled to claim the entire 
moneys advanced by them on the pledge of th e 
phtintiffs’ cotton. S. 179 of the Indian Contract 
Act docs not hmit the scope of s. 178 but saves 
a pledge to the extent of the pledgor's own interest 
notwithstanding the presence of invaHdating 
conditions faUing under one of the provisions to 
s. 178. In other words when ever he has an 
interest the person in possession of the goods 
or documents has miconditional authority to 
charge at least that interest. Laz iUiSEY iIadha 
& Co. V. lAZHivncHAND Padamsey (1916). 

I. L. R. 42 Bom. 205 

s. 222— 

See CONTRACP to purchase and ship 
GOODS . . I. L, R. 41 Mad. 1060 

ss. 239, 247, 248 — Hindu Law — Joint 

Hindu family — Family business, started during mino- 
rity of undivided son — Busmess continued after son 
became major — Debts incurred in business — Son, 
whether partner and personally liable and for what 
debts. — Adjudication as insolvent — Son, lohether 
liable to adjudication — Partner, lohether son becomes 
by helping during minority or taking part in busimss 
after majority — Admission of minor to benefits of 
partnership, meaning of. A Hindu father, of the 
Nattukottai Chetti caste, started a business during 
the minority of his undivided son ; it was con- 
tinued after the son became a major ; no public 
notice of repudiation of partnership (if , the son 
were a partner) was given by the son on his be- 
coming a major ; it was found that the son was 
helping in the busmess during his minority and 
was taking an active part in the busmess after 
attaining majority. In respect of the debts in- 
curred in the business, both the father and the son 
were adjudicated insolvents ; the son applied to 
set aside the order of adjudication passed against 
him, contending that he was not liable to adjudi- 
cation. Held (by the Court), that the business 
should be held to be -joint family business of the 
father and the son ; Held (by Wallis, C\ J, and 
Spencer, J., Sadasiya A-ys-ar, J., dissenting), 
that the members of a joint Hindu family on 
attaining majority do not necessarily by virtue of 
ss. 247 and 248 of the Contract Act or otherwise 
become personally liable for, and liable to adjudi- 
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cation in respect of, debts contracted in the joint 
family business during their minority. Meaning 
of admitted t‘o the benefits of the partnership ” 
in s. 247 considered. The fact that the minor 
helped in the joint family busuress is not enough 
to show admission : within the meaning of the 
section. Samalbhai NaihubJiai t. SomesJnvar, /. L, 

B. 5 Bom. 38, In the matter of Huroo/i Muhammad, 

I. L. B. 34 Bow. 180, and other cases considered. 
LnicJimanan Cheiiy v. JSivapivJcasa Modeliyar, 

I. L. B. 26 Calc. 349, followed. Per Sadasiva 
Ayyak, J. Both by the rules of Hindu Law and 
b,v S.48 of the Contract Act (which also applies 
to this case), the son was personally liable for all 
the debts in respect of non-payment of which he 
Vv'as adjudicated an insolvent. Partnership in a 
family business does not depend upon the consent 
of the partners in many cases but upon the family 
being a trading family and the business being con- 
ducted for the benefit of the family, persons born 
into the family from time to time becoming partners 
as a matter of course. Ths Opfici vL .Assic4Nee of 
Made AS v. Palaisiappa Chet-iy (1918). 

I. L. R. 41 Mad. 82 

— gs, 252, 264, suh-s. (d)— 

See PaPvTNEeship. 

I. L. R. 42 Bom. 380 


CONTRACT POR SALE. 


Construction — Compu- 
tation of time — “ Up to''‘ Wednesday — ‘‘ UniV ^ — 
Evidence Act {I of 1872), s. 91 — Oral evidence.^ On 
12th May 1917, the defendant oiSered to sell Ms 
motor-car to the plaint i^ company in these words. 
“ Nevertheless, I am willing to hand over the 
Mar -car to you against a cheque for Bs. 3,120 
. ' . . As I intend advertising the car unless, 

■you wish to have it, please understand that my 
ofier only holds good up next, as the 

time I have is limited." The plaintift company 
sometime on Wednesday, the iOth May, tendered 
Es. 3,120 to the defendant and asked for delivery 
of the car, in accordance with the offer of the 12th 
May. The defendant, however, refused the tender 
contending that his ofier expired on Tuesday, the 
16th May. Meld, that upon the true construction of 
the letter of the 12th May and the words “up to 
Wednesday,” the ofi'er remained open until mid- 
night on Wednesday, and did not expire at mid- 
night on Tuesday. The King v. Stevens, 6 East 
244, Bcllhouse v. Mellor, 4 H. cO N. 116, Isaacs v. 
Boyal Insurance Go., L. B. 6 Ex. 296, and Bogers v. 
Basis, 8 Ir. X. B. 399, considered. METROPOLiTAit 
ExVGiNEERiKd Works v . DEBRxmKEK (1917). 

I. L. R. 45 Calc. 481 

CONTRACTS, C. I. P. 


See C. I. F. Conteacts. 

I. L. R. 42 Bom. 473 

CONTRIBUTION. 


See CoMPAHY . I. L, R. 40 AH. 45 
See Costs . . I. L. R. 40 AH. 672 


CONTRIBUTION, SUIT POR. 

— — — Contract Act {JX of 

1872), S8. ^9, 70. X, a mortgagee, obtained a 
decree against A, B and C as representatives in 
interest of Ms mortgagor. A satisfied the decree- 
holder M full, and instituted a suit for contribu- 
tion against B and 0 for recovery of two-thirds of 


CONTRIBUTION, SXHT ¥OU—concId. 
the money. B and C denied that A had any 
interest in the mortgaged property, and urged that 
his payment was voluntary. The . Court of first 
instance found, on the evidence, that A had an 
interest in the property, but the lower Appellate 
Court dismissed the suit holditig that A had none. 
Held, that a pajunent in satisfaction of a decree, 
by a person who is a party to the decree and was 
bound thereby, was a payment made lawfully 
witliin the meaning of s. 70 of the Indian Contract 
Act. Bindaibashim Dasi . v. Harendralal Boy, 
1. L. B. 25 Calc. 305, Badha Madhub Sa^mnta v. 
Sasti Bam Sen, I. L. B. 26 Calc. 826, discussed. 
Besai Himat Singji v. Bliavabhai Khayahhal, 
1. L. B. 4 Bom. 643, JinnatAli v. Eateli All Mathar, 
13 C. L. J. 646 ; 15 G. W. N. 332, distinguished. 
Serafat Ali V . IssAK Ali (1917). 

1= L. R. 45 Calc. 691 

CONTRIBUTORY. 

See Companies Act (VI of 1882), ss. 45? 

58 . . I. L. R. 42 Bom. 595 

See CoarPANY . I. L. R. 42 Bom. 264 

CONTROLLER. 

jurisdiction o! — 

See Designs , I, L. E. 45 Calc. 605 

CONVEYANCE. 

See Lease . I. L. R. 42 Bom. 103 

COPARCENERS. 

See Hindu Law — Copav,ceners. 

I. L. R. 41 Mad. 63? 

COSTS. 

See Civil Procedure Code (DOS), 
0. XXXIV, R-.. 4, 0 AND 10. 

I. L, R. 40 AU. 109 

See Contract Act (IX of 1872), s. 66. 

I. L. R. 40 All. 558 

See Contract Act (IX of 1872), s. 70.. 

I. L. R. 42 Bom. 558 
See CRBnNAL Procedure Code (Act V 
of 1898), s. 344. 

L L. R. 42 Bom. 254 

See ExAaiiNATioN on CoaiaiissiON. 

I. L. R. 45 Calc. 492 

See Security for Costs. 

I. L. R. 42 Bom. 5 

— Appellate Court 

ulhen should interfere mtli order of primary Court as 
to costs. Where costs are in the discretion of the* 
judge, the .Court of Appeal will assume that he 
has exeroised his discretion unless it is satisfied 
that he has not exercised it. Also, the AppeEate- 
Court win not interfere with an exercise of the 
discretion of the lower Court unless it has pro- 
ceeded on a manifestly wrong .ground. Saradindu 
Mukeeji V . Ckaru Chandra Dutt (1917). 

22 C. W. N. 372 

‘2, General rules of 

the High Court {Civil), rr. 21, 25 — Pleader'' s fee — - 
Order on objection as to jurisdiction raised by defend- 
ant returning plaint for presentation to proper Court. 
Held, that r. 21 of the General Buies (Civil), and 
not r. 25, applied to a case where a question as to 
the jurisdiction of the Court, having been raised 
by the defendant, was decided against the plaintiS, . 
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COSTS — contd, 

and the plaint returned for presentation to the 
proper Court. Gauei Sahai v. Baheee (1918). 

I. L. R. 40 AU. 615 

8. — Joint decree for 

costs against defendants claiming under separate titles 
defendants being also wrong-doers — Suit for contihu- 
tion — Siitit not maintainable. Two persons each 
holding by a separate title a half share in certain 
property were arrayed as co-defendants to a suit 
for recovery of a share in the said property. The 
plaintiffs obtained a decree with costs, the order 
for costs being as against the defendants jointly. 
The plaintiffs decree-holders executed the decree 
for costs against one of the judgment-debtors, and 
he then sued the other judgment-debtor for con- 
tribution. Heidi that the suit would not lie. 
Fakire v. Tasadduq Husian, 1. L, B. 29 All, 462, 
followed. Nais^d Lal Singh v. Beni Madho Singh 
(1918 , . . I. L. R. 40 AIL 672 

4. Successful party 

not to be deprived of costs unless guilty of misconduct, 
omission or neglect — Discretion of lower Court 
interfered with, when facts were misapprehended and 
the established priniple violated — Costs occasioned 
by unnecessary printing at the instance of attorneys, 
payable by attorneys personally, A Hindu, Maratha, 
by caste, died possessed of property worth about 
Rs. 3,000. His widow, the plaintiff, sued the 
defendant claiming to be another widow of the 
deceased for a declaration that the latter though 
living with the deceased w^as not entitled to the ^ 
rights of a Hindu wife, hut was accordiiig to the i 
custom of the commimity entitled to maintenance i 
out of the estate of the deceased. The trial Judge j 
decided against the defendant and referred the suit 
to the Commissioner to take an account of the 
estate of the deceased and for an inquiry as to the 
proper amount to be allowed to the defendant for 
maintenance. Before the Commissioner the quan- 
tum of maintenance was agreed by consent of 
parties, but the defendant put in a claim for orna- 
ments which was disallowed. The Commissioner 
made his report and the suit then came up 
for further directions and costs before a Judge who 
was not the trial Judge. It was represented to 
him on behalf of the defendant that the suit was 
necessary and that costs should come out of the 
estate. The plaiutiff submitted that the estate 
was small, that the defendant never had any case 
and had lost all along the line and that although 
the plaintiff would be justified in asking for costs 
against the defendant she would not do so as no- 
thing could be got from the defendant. The 
learned Judge thought that the plaintiff was more 
in fault than the defendant and ordered the costs 
to come out of the estate. The plaintiff appealed. 
Held, (i) that there had been a misapprehension of 
facts son the part of the learned Judge who made the 
order of costs and a violation of the established 
principle by throwing upon the plaintiff* the costs 
of the unsuccessful defendant where the plaintiff 
had been guilty of no misconduct, (ii) That the 
order as to costs out of the estate must be deleted, 
and the defendant he made to bear her own^ costs. 
Cooper V. Whittingham, 25 Ch, D. 502, Kuppu- 
swami Chetty v. Zamindar of Kalahasii, I, L, It, 
27 Mad, 341, srad. Banchardas Vithaldas v. Bai Kasi, 
I, L. B, 16 Bom. 676, referred to. Costs occasioned 
by the unnecessary printing of certain matter at 
the instance of parties’ attorneys were made pay- 
able by the attorneys perscnaUy, and not allowed 


COSTS — concld. 

to fall upon the clients. Lax^hbai v, Radhaba) 

(1917) . . . . I. L. R. 42 Bom. 327 

COURT FEE. 

JSee CouBT Fees Act (Vn oe 1870). 

Bee Civil Peocedxjbe Code (1908) 
0. XXXIV, E. 6. 

I. L. R. 40 Ail. 653 

See OouBT Fees Act (VII of 1870) 
SCH. I, Aet. 1 . I. L, R. 40 AH. 93 

1 . Appeal — 

“ Decree ” — Civil Brocedure Code {1908), Order 
XXXIV, r, 6 — Order rejecting application for a 
decree over against ike mortgagor. An order on an 
application for a decree under O. XX.XIV, v, 6, of 
the Code of Civil Procedure is a “ decree ” as that 
term is defined in the Code. An appeal, therefore, 
from such an order must bear an ad valorem court 
fee stamp, and not merely a stamp of Rs. 2. 

I MUHAMaiAD IlTIFAT HuSAiN V, A£i5I-X7N-NISSA 

I Bibi (1918) . . . I. L. R. 40 All. 553 

: 2. — Suit for admmis- 

i iration or account — Vc luafio7i for purposes of court* 

I fees — Jurisdiction — Court-fees Act (VII of 1870), 
s. 7, cl. IV if). In an administration suit valued 
at Rs. *30,000 for purposes of jurisdiction, and at 
Rs. 100 for adjustment of account, and wherein, 
j court-fees were paid on the latter sum only, to- 
I gether with Rs. 10 for the approximate value of 
the claim for account. Held, that such a suit was 
in essence a suit for account within the meaning 
of s. 7, cl. IV(/) of the Court-fees Act, and that 
adequate court-fees had been p-id on the plaint 
which coxdd not be rejected. Khatija v. Shekh 
Adam Husanally Vasi, I. L. B. 39 Bom. 545, Sasi 
Bhushan Bose v. Maharaja Sir Manindra Chandra 
Handy, 24 C. L, J. 448, Satija Kumar Banerjee 
V* Satya Kripal Banerjee, 10 C. L. J. 503. followed. 
Saeajtj Bala Dasi v. Jogemaya Dasi (1917) 

I. L. R. 45 Calc. 634 

COURT FEES ACT (VH OF 1870). 

s. 7— 

See Habeas Civil Cotjets Act (III of 
1873), s. 14 . I. L. R. 41 Mad. 721 

s. 7, cl. IV (f)— 

See Couet-fbe. 

I. L. R. 45 Calc. 634 

— s. 7 for pre-emption — Suit 

partly decreed and partly dismiss^ — Appeal raising 
que&iions both as to true price and as to right to 
^pre-empt — Court-fee. Five villages were transferred 
by means of one sale deed, the ocnsideration set 
forth in the deed being Rs. 44,000. In respect of 
this transaction a suit for pre-emption was brought ; 
but the plaintiff alleged that the true consideration 
was Rs, 2,500 only. As to two of the villages the 
suit was decreed, on payment of Rs. 21,000, which 
was found to be the proportionate part of the 
Rs. 44,000 assignable to these villages: as to the 
other three villages the suit was dismissed. The 
plaintiff appealed (a) as to the price to be paid for 
the two villages in respect of which the decree was 
in his favour and (6) in respect of the disallowance 
of his claim to pre-empt the other ihree villages. 
A questicn having arisen as to the proper court-fee 
payable on this appeal, it was held that the appeal 
was divisible i. to two clear and distinct parts and 
that in respect of (^i) the appellant shoidd pay an 
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COURT FEES ACT (VH OF im)—concU. 

S. 7 — condd. 

ad vnlorem fee on the difference between 21-44 of 
Ks. 2,500 and Ks. 21,000, while in respect of (6) 
the appellant should pay a court-fee calculated 
according to s. 7, vi, of the Court Fees Act, 1870, 
on five times the Government Revenue of the 
three villages claimed. Abijj^ash Chandea v. 
Shekhae CHA^"■D (1918) . I. L, R. 40 All. 363 

ss. 7, 11 ; Sch. n, Art. 17 {6)— Suit 

for ‘partition of im 7 noveahleSf moveables and funds of 
joint family business — Suit if bad for 7 msjoinder — 
Civ-il Procedure Code {Act V pf 1908), O, II, r, 4 — 
Proper court-fee in such suit. In a suit for parti- 
tion, the plaintiff has to include the whole of his 
claim, that is to say, the Avhole of the properties 
which are alleged by him to be properties of the 
Joint family, immoveable properties, moveable pro- 
perties and funds which according to him have 
resulted from Joint business carried on by members 
of the family on behalf of all, and such a suit 
cannot be treated as one for recovery of possession 
of both immoveable and moveable property 
requiring for their joinder Court’s leave under 
0. II, r. 4 of the Civil Procedure Code. An order 
passed in such a suit requiring the plaintiff to 
elect to proceed either with his claim for recovery 
of immoveable properties or with that for recovery 
of the moveables and funds is erroneous. Held, 
that the plaint in the suit was properly stamped as 
required i y s. 7 and Sch. II, J^^t. 17, cl, {6) of the 
Court Fees Act. Should the amount due upon 
taking accounts prove on investigation to exceed 
the approximate value given in the plai-it, the 
course to be pursued was that under s. 11 of the 
Court Fees Act. Beni Madhab Saekae v. Gobind 
Chanbea Saekae (1916) . . 22 C. W. N. 669 

s. 13— 

See Civil Peooeduee Code (Act V of 
1908), ss. 115, 151, 0. XLI, e. 23). 

1. L. R. 42 Bom. 363 

» - - ss. 19 (viii), 191 — Court-fee — Com- 

putation of duty payable on probate or letters of admi- 
nistration. Held, on a construe fcion of the Court 
Fees Act, 1870, that no duty is payable in respect 
of a grant of probate or letters of administration 
where the value of the estate, af'er making the ' 
deductions specified in annexure B of the third 
Bohedole, is less than Rs. 1,000. In the goods of 
hiKS, E. E. W. AIeik (1916). 

I. L. R. 40 AH. 279 

* — ; Sch. I, Art. 1 — Court-fee — Cross ob- 

jection filed in appeal. Under art. 1 of sch. I to 
the Court Fees Act, 1870, a party filing crosS- 
objections must pay an ad valorem fee according 
to the value or amount of the subject matter in 
dispute. Lakhan Singh v. Ram Kjshan Das 
(1917) . . . ^ . I. L. R. 40 All. 93 

Sch. n, Art. 6 ; s. 7, cl. XI— Suit 

for declaration that plaintiff is an occupancy tenant — 
Agra Tenancy Act {II of 1901), s. 95-^ourt-fee. 
In a suit under s. 95 of the Agra Tenancy Act, 
1901, t> declare the plaintiffs’ status as an occu- 
pancy tenant the plainr or memorandum of appeal 
should bear a court-fee of eight annas as provided 
in art. 5 of sch, H to the Court Fees Act ; s. 7, 
cl. xi, of the Act does not apply to such a suit 
Ratan Singh v. Khem Kaean (1918), 

L. R. 40 All. 368 


COURT OF RECORD. 

See Contempt of Coxjet. 

I. L. R. 45 Calc. 169 

COURT OF WARDS ACT (BENG. IX OF 1879). 

s. 65 — Suit instituted in anticipation of 

sanction of Court of Wards to save limitation — Duty 
of 7nanager to have proceedings stayed until sanction 
obtained. Where a manager under the Court of 
Wards instituted a suit relating to some chur lands 
in anticipation of sanction sought and obtained 
from the Court of Wards : Held, that having 
regard to the difficulty of fixing the precise time 
when any chur appeared above water and formed 
into land, the suit was not wrongly instituted 
simply because it was later on found that there 
was stiU S3me time before the period of limitation 
actually expired, but the manager should, after 
I instituting the suit, have had all proceedings there- 
in stayed until sanction was duly obtained. That 
aU proceedings which took place before sanction 
was obtained must be set aside and the suit tried 
de novo. Digendeo Chandea Sen v. Neitya 
Gopal Biswas (1917) . . 22 C. W, N. 419 

ii 

COURT OF WARDS ACT (MAD. II OF 1902 ) 

gg, 41^ 37 — Non-notification of pecu - 

niary claims as required hy's. 37, effect of — Cessation 
of interest, whether final — Postpone nent of payment 
of unnotified claims tomotified claims, whether, con- 
tinued after, cessation of Court of Wards'^ 7mnage - 
7nent. The direction contained in s. 41 of the- 
Madras Court of Wards Act (II of 1902) to post- 
pone payment of pecuniary claims against a ward 
of the Court which are not notified to claims 
notified to the Collector as required by s. 37 of the 
Act applies only to the Court of Wards and not to 
others authorised to execute decrees under the 
Civil Prosednre Code ; and that to j in respect of 
unsecured claims ; and the direction is not oper- 
ative after the ward’s estate ceases to be under the 
Court of Wards. Hence a mortgage decree 
against a person which the decree-holder failed to 
notify to the Collector while the person was under 
the Court of Wards is executable in Civil Courts, 
without any liability to postponement to notified 
claims, after the Court of Wards’ management 
ceases. But non-notification of existence of the 
claim as required by s. 37 entails a final cessation 
of interest from six months after the notification 
prescribed in s. 37 of the Act except in the event 
specified in s. 55 {4). Depuru Kalappa Beddy v. 
tf-mada Bajah, 1 Mad, W. N. 75, considered.^ 
Runga Row v. Rajah of KaeVetnagae (1917). 

I. It. E. 41 Mad. 503 

COURT SALE. 

See Civil Peocedhee Code (Act V of 
1908), s. 47 . I. L. R. 42 Bom. 411 

See Civil Peooeduee Code (Act V of 
1908), s. 70 ; 0. XXI, E. 12. 

I. L. R. 42 Bom. 621 

COVENANT. 

— breach of — 

See Eject^ient . I. L. R. 45 Calc. 469 

CRIMINAL MISAPPROPRIATION. 

See pENiL Code (Act XLV of 180D, 

ss. 403 AND 22 . L L. R. 40 All. 119 
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CRIMINAL PROCEDURE CODE (ACT V OF 
1898). 

S. 4 — Penal Code [Act XLV of 1860), 

ss, 193, 210 — Sanction to prosecute — Complaint — 
Petter from trying Magistrate to Ms official superior 
ashing merely for direction as to procedure. The 
■holder of a decree for rent, passed by an Assistant 
Collector of the second class, took out execution 
ior a larger sum than was in fact due and also 
gave in his application a wrong date as the date 
of the decree. The judgment-debtor paid the 
amount claimed under compulsion, and thereafter 
applied for sanction to prosecute the decree-holder. 
Upon receipt of this application the Assistant 
‘Collector wrote a letter to the District Magistrate, 
forwarding it through his immediate superior the 
Sub-divisional Magistrate, in which he stated all 
the facts of the case and concluded by, soliciting 
orders in the case. The Sub-divisional Magistrate, 
instead forwarding this letter to the District . 
Magistrate, himself passed orders for the prosecu- j 
tion of the decree-holder. He tried the case him- | 
self and convicted the decree-holder of offences ' 
under ss. 193 and 210 of the Indian Penal Code. 

On appeal the conviction and sentence were upheld 
by^ the Sessions Judge. Held, that the letter 
written’ by the Assistant Collector to the District 
Magistrate, in which the former did not ask that 
any action should be taken by the Magistrate, but 
merely for directions as to how he should proceed, 
did imt amount to a “ complaint ” within the 
meaning of s. I of the Criminal Procedure Code, 
and. theie being no comjjiaint, the trial was 
illegal. E-MPLUon v, Sheo Sa3IPAT Pan’DE 
(191S) . . . . I. D. R. 40 Ail. 641 

ss. 4 ( 1 ) ( 0 ), 236, 237, 403 (1)— 

See AutpvEPois Acquit. 

I. L. R. 45 Calc. 727 

; ss. 96, 98 — Search warrant, Issue of 

long after application. Where in a case of criminal 
trespass and theft the complainant at the time of 
applying for process prayed for the issue of a search 
warrant but the Magistrate after repeated ap>plica- 
tions made an order for the issue of the warrant 
more than three weeks after : Held, that although 
the procedure was not contrary to the actual 
letter of ss. 96 and 98, Criminal Proceditre Code, 
it was so dilatory that it could only tend to defeat 
the object for which such a warrant is issued. 
Bilas Roy Chowdhuky v, Rasi Gopal Khemkor 
<1917) . . . . . 22 0. W. N. 719 

s. 100— 

See Search Warrant, 

1. L. R. 45 Calc. 905 

y SS. 107, 125, 438 — Security to keep the 

peace-^Bevision — Jurisdiction of High Court and | 
Sessions Judge. A Magistrate of the first class I 
ordered certain persons to give security for keeping I 
the peace. The persons to be bound over applied 
to the Sessions Judge to revise the order. The 
Sessions Judge was of opinion that the applicants 
should not have been bound over and accordingly 
referred the case to the High Court with a recom- 
mendation that the order should be set aside. 
Held^ the order having been passed by a Magistrate 
subordinate to the District Magistrate, the record 
should, under s. 125 of the Code of Criminal Pro- 
cedure, have been laid before the District Magis- 
trate to deal with the matter. Where a Code 
gives a particular Court jurisdiction to act in 
certain matters, it is that Court which should be 


CRIMINAL PROCEDURE CODE (ACT V OF 
1898) — conid. 

SS. 107, 125— 

applied to and not the High Court. Banarsl Das 
V. PadaJb Singh, J, L. B. So AIL 130, referred to. 
Emperor v. Lalji (1917) . 1 L. R. 40 All. 143 

ss. I07j 192, 528 — Previous proceed- 

ings under s. 107 and prosecution under the Penal 
Code — Discharge — Subsequent proceedings under s, 
107 cm the same facts, if maintainable — Jurisdic- 
tion of Magistrates — Transfer by District Magistrate 
to a Magistrate loithoui local jurisdiction before issue 
of notice to accused — Order of such Magistrah 
validity of — Notice to accused, vague — E-§ect of notice 
A Magistrate is not entitled to institute proceeding? 
under s. 107 of the Criminal Procedime Code upon 
facts and information which have aheady been 
the subject of enquiiy under that section or in 
connexion with charges under the Penal Code 
brought against persons who have been discharged 
in those proceedings. A District Magistrate cannot 
bo said to have taken cognizance of a case under 
s. 107, in wliich he has not issued notice to the 
accused to show cause ^vliy they should not bo 
proceeded against, and has no power under s. 192 
of the Criminal Procedure Code to transfer such a 
case to another Magistrate, A District Magistrate 
has no power under s. 528 of the Criminal Proce- 
dure Code to make over the initiation of proceed- 
ings in a case mider s. 107 of the Criminal Proce- 
dure Code to a Magistrate w^ho has no local jixiis- 
diction in the mat i cr. A 'Ac m t o v. ho has no local 

jurisdiction to initiate pro>;eedingt, in a matter 
under s. 107, Ciiminal Procodai’o Code, acqukes 
none by the transfer of a case to him from a 
Magistrate who has jurisdiction but has not taken 
'proceedings, and his proceedings are void and should 
tie quashed, Prccocdirig-, undci' s. 107 of the 
Criminal Proced'art Code sliould be quashed if the 
notice issued to the accused under that section 
is so vague as not to give the accused x^articulars 
of the offences charged. Nirbeekar Chandra 
; Mukerjee v. The Emperor, 13 G. IV, N, 580^ 

\ Stirjya Kania Boy Ghowdkry v. Emperor, L, 
j B. 31 Calc. 350, and King-Emperor v. 3Iunna, I, 

I L. B. 2J: All. 151, followed. Koxda Reddy y, 

, Ke^g-Emperor (1917) . I. L, R. 41 Mad. 246 

! S. 109 — Security for good behaviour 

from vagrant and suspected person. Petitioner, a 
kaviraj by profession and a dealer in cocoons, was 
found at midnight in association with two others 
who had in their possession house -brealdng imple- 
ments. Om being discovered he ffed and when 
arrested remained silent and the explanation he 
subsequently gave to the ^Magistrate of his presence 
at the time and place in question was false. Held, 
that the facts found did not bring the petitioner 
within either clause of s. 109 of the Code. Pet 
Shasis-tjl-Htjda, j. That cl. [a) of s. 109, Criminal 
Procedure Code, refers to a continuous act and does 
not therefore apply to a case where there is a 
momentary effort at concealment to avoid detec- 
tion ox arrest nor can it apply to the case of a 
person brought under arrest for it cannot be said 
of such a person that he is taking precautions to 
conceal his presence. Reshd Kaviraj v. Kikg- 
EarPEBOR (1917) . . . 22 C. W. N. 163 

S. 110 — Court limiting the niunber of 

defence witnesses to that of witnesses on the other 
sQije — Indian Evidence Act (/ of 1872), s. ^ 
Applicability of, to bad livelihood proceedings — 

. Admissibility of confession in previous dacoity case 

F 2 
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CEIMINAL PROCEDUBE CODE (ACT V OF 
1898)— 

s. lie — ccncJcl. 

againd co-accused. In a proceeding under s. 110, 
CMniinai Procedure Code, the tiying Magistrate 
declined to examine on behalf of the defence more 
than the same number of witnesses as were 
examined* for the prosecution and relied on the 
confession of one of the ] etitioners impheating 
himself and two other petitioners in a case of 
dacoity. Held, that it is not open to the trying 
Magistrate to put such an arbitrary limit on the 
witnesses whose evidence the defence desires to 
adduce. That the confession was inadmissible 
against the two co-accused, the pro\isions of s. 30 
of the Evidence Act not being applicable to a case 
lilvo the present. Amietjlla pKiil'-UNiE; v. King- 
Empeeoe (1917) . . . 22 C. W. N. 408 

^ gS. 110 (b), 117 — Seemiy for good 

behaviour — Evidence for general rej/uic not admissible 
when the case for the 'prosecution rests on s. 110 (/). 
In a proceeding under s. 110 of the Code of Criminal 
Procedure, where the basis of the Court’s order is 
cL (/) of that section, the fact that the person 
against whom the proceeding is taken is so desper- 
ate and dangerous as to render his being at large 
without security hazardous to the community is 
not a fact which under s, 47 of the Code can be 
proved by evidence of general repute. Empeeob 
toAB (1918) . . I. L. E. 40 AU. 372 

; SS.^ 110, 123 — Security for good be- 

haviour — Security furnished — JRecord not required to 
be sent to the Sessions Judge for orders. Under 
s 123, cl. (2) of the Code of Criminal Procedure it 
is only necessary to lay the proceedings before the 
Sessions Judge or the High Court when security 
has not been given, not when it has been given 
Rai Isri Pershad v. Queen-Empress, I. L. R. 23 
Calc. 621, referred to. Empeeob v. Ram Kiseait 
(1917) . . . . I. L. R. 40 All. 89 

s. 117 (5)— 

See Regal Pbactitionees Act (XVIII 
OF 1879), s. 36 . I. L. R. 40 All. 153 

s. 144— 

See Pexal Cope (Act XL V of 1860) 

ss. 332, 323 . I. h. R. 40 AU. 28 

s. 146— 

1. M a g i str at e^s 

efusal to tahe documentary evidence when mineral 
fghis claimed on leases and settlements, if material 

. irregularitly in procedut'e — Error of law and judgment 
•^Interference of High Court. Where the dispute 
Was regarding the mineral rights in a certan area 
between the lessees under the putnidars and the 
dar-piiinidars and the Magistrate declined to 
accept or consider documentary evidence on either 
side : Held, per Chitty and Richaedson, JJ. 
(Tetjnon. J ., contra), that whether or not it is 
possible to decide the question of actual possession 
on the materials before bim, it is for the Magistrate 
to decide, and where he has found it possible to 
decide ^ that question there is no material irregu- 
larity in procedure in rejecting evidence as to title 
and the High Court will not interfeie if the Magis- 
trate committed an error of law or of judgment 
SUJAHDI Mondol r. F. L. COBK (1917). 

22 C- W. H, 499 

2. .... — ^ Supplementary 

order al the instance oj one party , without notice to 
the other. Proceedings under s. 145, Criminal Pro- 


CRIMINAL PROCEDURE CODE (ACT V OF 

1898) — contd. 

S. 145 — concld. 

cedure Code, were drawn up in respect of certain, 
premises consisting of a dalan, a hotel and a privy 
and the Magistrate made his final order with regard, 
to the first two. Subsequently the omission in 
respect of the privy being brought to his notice- 
by one of the parties the Magistrate declared that 
party’s possession of it without any notice to the 
other party. Held, that the order should not have- 
been made without hearing the other party, 
Natabab Dutt V. Bibeswak R^khit (1917). 

22 C. W. N. 552 

3. Government of 

India Act, 1915, s. 107 — Order under s. 145 of the 
Code of Criminal Procedure made by a Magestrate 
duly empowered to act under chapter XII of the Code 
— Reiision — Jurisdiction. When proceedings are* 
in intention, in form and in fact proceedings under 
chap. XII of the Code of Criminal Procedure, and 
are taken by a magistrate duly empowered to act 
under that chapter, the High Court has no power 
to send for the record of those proceedings, either 
under the Code of Criminal Procedure or under the* 
Government of India Act, 1915. MatuMhari Singh 
V. Jaisri, I. L. R. 39 All. 612, followed. It is, 
however, open to a party in such a case to sat'sfy 
the High Court that property of which he is. 
entitled to possession has been dealt with by an 
order which has no legal authorty at all, and he- 
may do so by an affidavit or in any other reliable- 
manner, and thereby invoke the superintending, 
power of the Court. Sundae Nath v. Babana 
Nath (1918) . . . I. L. R. 40 AU. 364 

4. — Symbolical pos- 

session, value of, and how far a determining factor — 
Magistrate's duty to decide actual possession where 
considerable time has elapsed since delivery of symbo- 
lical possession. The second party’s case was that 
they purchased the disputed property at a sale in 
execution of a money-decree against one N and 
his sons while the first party alleged that the pro- 
perty belonged to the whole fcod ' of villagers 
w'hose possession continued, even after delivery 
of symbolical possession which took place in June 
1915, up to November 1916, when the proceedings 
were started. Held, that the value of the delivery 
of symbolical possesion was little as against parties; 
who set up an independent title and even as against, 
N and his descendants its value as a piece of evid- 
ence must vary inversely with the time that has 
elapsed since the date of the decree and the delivery 
of possessio.i thereunder and it was incumbent on 
the Magistrate to consider the uestion of actual 
possession at the date of the proceedings -on the 
evidence adduce on that point before he could 
make a final ojjder. Haz^ueh Khan v. Nafar 
Chandba Ral Ohaudhuby (1917). 

22C. W.#. 470 

ss. 164, 298— 

See Misdirection. 

I. L. R. 45 Calc. 557 

S. 170 — Whether the discretion vested 

in the investigating police office: by s. 170 can be 
controlled by the Superintendent of Police. Umesh 
Chandri Roy v. Sxtisi Chandra Roy (1917). 

22 C W, N, 60 

SS. 182, 631— 

See CojviFANY , I. L, R. 45 Calc* 490 
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s, 195— 

See Sanction noe Peosectjtion. 

I. D. R. 45 Calc. 586 

1 . Sanction to prose- 

•cute — Abetment of' perjury before a Commiiiine 
.Magistrate — Application for sanction made to the 
Committing Magistrate — Transfer of the Alagistrate 
pending inquiry — The Magistrate succeeded by an- 
other Magistrate who had no power to commit — 

■ Sanction proceedings sent to District Magistrate — 
Grant of sanction by District Magistrate. It was 
.alleged that the applicant, who was a pleader, had 
during the course of an inquiry before a Commit- 
ting Slagistrate, abetted perjury. An application 
for sanction to prosecute the applicant was, there- 
fore, made to the Magistrate. While the proceed- 
ings for sanction were pending before him , the 
Maoistrate was transfeiTed and was succeeded by 
another Magistrate who had only second class 
powers and laad no power to commit. The out- 
going Magistrate accordingly submitted the sanc- 
tion proceedings to the District Magistrate, who 
.conducted the inquiry and granted the sanction. 
The applicant applied to the High Couit contend- 
ing that the District Magistrate had no jurisdletion 
“to grant the sanction. Held, that the District 
Magistrate had jurisdiction to grant the sanction, 
inasmuch as he wes clearly one of the officers on 
■whom devolved the disposal of committal of c.'^scs. 
In re Ra:v.eao 2^. Bellaky (1917). 

I. L. R. 42 Bom. 190 

2. Sanction to prose- 

cute — Appeal again&t order refusing sa'nction — 
Munsif cf daunpur — Additional Sessions and Sub- 
ordinate Judge of Jaunpur — Bengal Agra and Assam 
Divil Courts Act {XII of 1S77 ), s. 21{4). Held, 
that an application to re^ oke or grant a sanction 
dor a prosecution granted or refused by the Munsif 
♦of Jaunpur would lie to the Additional Sess ons 

■ and Subordinate Judge, Jaunpur. Held, also, that 
a Court to w ich such an application is made is 
-competent to take additional evidence for 
the prrjose of satisfying itself whether sanction 
ought cr ought not to be granted. BahmaUuUah 
“V. I he Emperor, 32 Indian Cases 157, followed. 
IEkteeoe V. Jagetjp Shekul (1917). 

L L. R- 40 AU. 21 
— ^ Sanction to prose- 
cute — Period for uhich sanction remains in force — 
'JTerminus a guo. Under d. (6) of s. 195 of the 
Code of Criminal Procedure, the date on which 
^S£ notion is given is the date of the < rder of the 
‘Court whicn originally granted sanction and not 
dhe date of any subsequent order refusing to set it 
.aside. In re Muthuhudam Pillai, I. L, B. 6 Mad. 
190, followed. TiLiK Ram v. Dalip Singh (1918). 

I. L. R. 40 All. 338 
4 ^ Sanction proceed- 

ings — Grant ef sanction by first Court — Confirmation 
cf saneikn by AppeUede Court — Bevisional opplica- 
iion against grant of sanction rejected summarily by 
High Court — Time cannot run from the date of sum- 
mary rejection. On the 24th July 1916, a sanction 
to jrosecute was given b • ihe first Court; it was 
.coniffinied on appeal by the District Court on the 
23rd October 1916. An application to the High 
Court under its revision? 1 juiisdiction agaiost the 
-^ant of sanction was summarily rejected on the 
1st Febiuaiy 1917, A complaint rnder the sanc- 
iticn vas fled on the 10th July 1917. Upon m 
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objection being raised that the complaint was 
time-barred under s. 195, cl. (6), of tha Criminal 
Procedure Code, 1898, as more than six moiths 
had elapsed since the grant of sanction. Held, 
upholding the obje tion, that the complai .t was 
time-ban'ed for the summary rejectioi of the 
application by the High Court did rot constitute 
a date from which the period of six months began 
to run. Paevatbao ;Mjtashojieao, In re (1917). 

“ I. L. R. 42 Bom. 281 

5. Prosecution of 

Receiver appointed by Court without smctlon — Agent 
of firm appointed Receiver and acting for it, position 
of. The accused was a partner and sole epre- 
sentative in Calcutta of a firm to which .-ome 
moneys were due from a firm of which the com- 
plainant was a partner. The firm of the accused 
brought a suit in the High Court and b}" virtue of 
an order for attachment before judgment, took 
delivery of some bales of jute belonging to the 
firm of the complainant in re^^pect of which the 
firm of the accus-.d was appointed Receiver. Sub- 
sequently an order was made by the High Court 
with the consent of the parties that or the com- 
plainant’s firm furnishing security the firm of the 
accused would give delivery of the jute to the 
complainant’s firm which howevei* on taking 
deliveiy of some bales alleged that ti e jute had 
been tampered with. A charge was then laid 
under s. 406, Indian Penal Code, against the 
accused. Held, that although, strictly speaking, 
the firm of t o accused was appointed Receiver, 
the i eeused as representing the firm must be 
deemed to be the Receiver appointed by the High 
Court and the rosecation did not lie without the 
sanction f the Court. Santokb Chand v. Suoan 
Chand Mxjnawat (1918) . . 22 C. W. N. 910 

s. 195, els. {!) {b), (7) — Sanction for 

perjury — Appellate Gmrt to which appeals do not 
ordinarily lie, hearing appeal by transfer — Jurisdic- 
tion of, to grant sa ction for perjury, whether as 
original or as Appellate Court, The offience of 
perjnry is complete when the false statement is 
made in the Court of first instance a ad it is not 
re-committed in the Appellate Court by the pro- 
duction of the record or otherwise in appeal, so as 
to entitle the Appellate Court to grant sanction as 
an Original Court. And a Joi at Magistrate to whese 
Court appeals from convictions by a Third- 
class Magistrate do not ordinarily lie but who hears 
an appeal from such Court by transfer from the 
District Magistrate cannot grant sanction for per- 
jury committed before the Third-class Magistrate 
either as a Court of first instance or as an Appellate 
Court. Ercma Variar v. Eo peror, I. L. B. 26 Mad, 
656, referred to. Bhadesar Tiwari v* Kamta 
Prasad, I. L. B. 35 AU. 90, not followed, AiiJrAN- 
THABAMAY A V. TtJEKADU (1918). ^ 

L L. 41 Mad. 787 

S. 195 {6), (7) \b) {€)— 

See Sanction e e Peoseotjtion. 

I. L. R. 45 Calc. 336 

s. 196A-^ 

See Penal Code (Act XLV of 1 60)» 
s. 120B , . I. L. R. 40 All. 41 

— ss. 197, 210, 215 — Committal proceeds 

Ing — Evidence taken in absence of saneCon to prose.. 
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SS. 197, 210, 21^—condd, 

cqiie — Sanction produced f efore Magistrate o ? the 
d'<y he passed an order committwg the case — Com- 
miital c rder passed in vieiv of the wishes of the pariies 
and a Government Besolution — Order of coinfniUal 
not valid. The accused, a Vatandar Patil, was 
charged with the offences of harbouring an offender 
and taking a bribe from him. Enquiry into the case 
was instituted and the whole of the evidence was 
tak?n in absence of a sanction to prosecute. The 
Magistrate committed the case to the Court of 
b’essicn, relying on a Government Besolution, and 
yielding to tl e wishes of the parties. The sanction 
was produced before the Magistrate on the day he 
committed the case. he Sessions Judge referred 
the case to the High Court as he was cf opinion 
that the commitment was illegal. Held, quashing 
the order of commitment, that owing to the absence 
of sancfon the whole of the proceedings before the 
Magistrate were without jurisdiction and totally 
invalid. Held, further, that the Magistrate was 
not competent to commit the case to the Court of 
Session solely by the wish of the parties and the 
terms of a Government Hesolution. Empeeoe v. 
Bhimaji EiNfKAJi (1917) . I. I/. R. 42 Bom. 172 

S. 284 — Misjoinder of charges. The 

accused was tried on three charges of criminal 
misappropriation (s. 409, Indian Penal Code) as 
also a charge urder s. 210, Indian Penal Code. 
The offence under s. 210 had relation to one of 
the charges of criminal misappropriation Jbut not 
to the other two and it partly referred to matter 
imconnected with any of the said charges and the 
date of this offence was not within the year within 
which the offences of criminal misappropriation 
were alleged to have been coipmitted. Held, that 
there v as a misjoinder of char^. Keno-Empeegb 
Eaj 3sn) 0 Roy (1918) . 22 C. W. N. 596 

SS. 247, 259 — Penal Cede (ActXLV 

of IS 60), SS, 362 and 604 — Summons-case — Warrant 
case — ilrial of both o ences in cne tried — Procedure 
to he foU^wed^Absence of complainant at the hearing 
— Discharge of accused, effect of — Subsequwt trial 
for the same offence^, whether barred. Where a 
complaint was preferred against, a person for 
offences under ss. 352 and 504 of the Indian Penal 
Code committed in the course of the same tran- 
saction, the former offence being triable as a 
summons-case and the latter as a warrant-cEse, 
and the Magistrate discharged the accused owing 
to the absence of the complainant on the day of 
hearin , and a fresh complaint was preferred in 
respect of the same offences; Held, that the pro- 
cedure to be followed iu such a trial is the one 
provided for the trial of a warrant-case ; and that 
the discharge of the accused did not amount to an 
acquittal of the offence under s. 352 of the Indian 
Penal Cede and was not a bar to the subsequent 
trial for the same offence. Pajnarain Koonwar v. 
Lala Tamoli Bawl, I, L, R. 11 Calc, 91, Be Sobha- 
nadri, J. L, B, 39 Mad, 603, Hossein Sardar v. Ecdu 
Sardar, 1, L, B, 29 Calc, 481, and In re Samsudin, 
I, L, B. 22 Bom. 711, followed. Raghavalu 
NaIOEEE V. SnsGAEAM (1918). 

i L R. 41 Mad. 727 

— s. 250— 

See Pekae Code (Act XLV of 1860), 
S. 494 . ,th. R. 40 All. 615 

1, — Compensat i o n — 

Accused tried on txco charges and acquitted on one. 
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but convicted on the other, S. 250 of the Code 
Criminal Procedure is only applicable where the 
trying court discharges or acquits the accused 
altogether. It cannot be made use of where the 
accused, being tried on two charges is acquitted 
on one, but convicted on the other. Muhti Beww 
V. Jhotu Santra, I, L, B. 24 Calc. 53, followed. 
Muhammad Ali Khan, v. Raja Ram Singh (1918). 

I. L. R. 40 AU. 616 

2. — Frivolous or 

vexatious accusation — Compensation — Against lohom 
order for compensation can be made. It is not 
necessary that the person against whom an order 
for compensation under s. 250 of the Code of 
CJriminal Procedure is made should be the person 
who him self gives information to a Magistrate in 
consequence of which another is accused of an 
offence, provided that he is the person upon whose 
information an accusation is made. Empeeoe v, 
Bahawal Singh (1917) . I. L. R. 40 All. 70 

S. 300 — Person other than a juror hold- 
ing communication with a juror after charge without 
Court's leave. Where it was proved that after the 
charge had been delivered, a person other than a 
juror spoke to or held communicatinon with a 
member of the jury without the leave of the Court, 
Held, that that was sufficient to upset the verdict, 
and it was not relevant to consider whetheir the 
irregularity had in fact prejudiced the accursed. 
It is a matter of great importance that s. 300 of 
the Criminal Procedure Code which is explicit in 
its tenns should be observed. B, v. Ketteridge, 
\1915'] 1 K, B, 467, referred to, Beni Madhab. 
Kundu V, King-Empeeoe (1918). 

22. C. W. N. 740 

— ss. 303, 437 — Complaint — Summary 

dismissal of complaint — Order for further inquiry 
made without notici to show cause being given to 
accused. Held, that it is not necessary to the set- 
ting aside of an order under s. 203 of the Code of 
Criminal Procedure, where the person against whom- 
the complaint was made has never been called on 
to appear, that notice to show cause should be' 
given to such person. Angan Ram Pirbhan,. 
I, L, B, 36 All. 78, and Hari Dass Sanyal v. Sari^ 
tulla, I, L. B, 16 Calc, 608, followed. Empeeoe 
V. Liaqat Husai'T (1917) . I. L. R. 40 AIL 138> 

s. 307— 

1 , Jury, verdict of — 

Interference of High Court on reference when verdict' 
not perverse. WTiere the accused were tried on 
several charges,- and the jury unanimously found 
them not guilty on all the charges but the Sessions 
Judge not accepting the verdict as to some of the 
charges referred the case to the EDlgh Court : Held, 
that in the circumstances of the case the verdict 
could not be said to be perverse, or erroneous and 
the accused should be acquitted. Asgae Mondad. 
4^. King-Empeeoe (1918) . 22 C. W. N. 811 

2. — — ^ — Reference to High 

Court by Sessions Judge on disagreement with jury — ^ 
Scope of High Court's interference. The accused 
was^ tried on charges under ss. 395, ,411, 412,, 
Indian Penal Code, and found not guilty by a 
majority of the jury. The Sessions Judge dis- 
agreeing with the jury referred the case to the„ 
High Court under s. 307, Criminal Procedure Code. 
The High Court on a consideration of the evidence- 
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lield that the guilt of the accused was not proved 
beyond reasonable doubt and acquitted the ac- 
cused. Empeeoe V, Chaitoo Lal BAmA (1918). 

C. W. N. 1028 

s, 342 (^)~ 

See Witness . L L. R. 45 Calc. 720 

S. 344 — Order of adjournment at the in- 
stance of a party — Liability to pay costs of the day. 
In granting an adjournment at the instance of a 
party the Magistrate can order him to pay the 
costs of the aay to the opposite side, under s, 344 
of the Criminal Procedure Code, 1898, only where 
the circumstances are exceptional and where for 
some reason or another the ordinary method of 
conducting criminal cases must be departed from. 
In re Abdul Bahiman (1917). 

I. L. R. 42 Bom. 254 

s. 345-~ 

See CoMPEoiinsE. 

I. L. R. 45 Calc. 816 

1. Compounding of 

an offence before filing complaint, ivhether laufuL 
The compounding of offences mentioned in the 
first paragraph of s, 345, C^riminal Procedure Code, 
is lawful even if it takes place before any complaint 
is filed in respect thereof in a Court and once a 
composition has been arrived at, it has the effect 
of an acquittal under the section so as to bar the 
trial of the offence. Ktjmaeasawmi C^hetti v, 
Kutpuswami Chetty (1918). 

I. L. R. 41 Mad. 685 

2, Composition of 

an offence with one of several accused persons, effect 
of. The composition of an offence under s. 345 of 
the Criminal Procedure Code with one of several 
accused persons does not effect an acquittal of the 
others. Chandra Kumar Las v. The Emperor, 

7 C. W, N. 176, dissented from. Muthia Naice 
V, The King-Empeeor (1917). 

I. L. R. 41 Mad. 323 

S. 350 — Procedure — Jurisdic li o n — 

Magistrate ceasing to have jurisdiction by reason of 
the transfer of a case pending before him to another 
Court — Evidence mt necessarily to be reheard, S. 350 
of the Criminal Procedure Code apphes as much to 
cases in which a Magistrate ceases to exercise 
jurisdiction so ar as the particular case in question 
is concerned by reason of its transfer to another 
Court as to cases in which the Magistrate ceases to 
exercise jurisdiction by reason of his own death or 
transfer to another post. Mohesh Chandra Saha 
V. Emperor, I, L, P, 35 Calc, 457, Kudruttulla v. 
Emperor, I, L. P, 39 Calc, 781, and Palamandy 
Goundan v. Emperor, I, L, P, 32 Mad, 218,' followed. 
Empeeoe V. Bam Das (1918). 

1. li. R. 40 AU. 307 

— ) S. 362 — Peccnrd of evidence recorded by 

Presidency Magistrate, It is the duty of the 
Magistrate in a case which comes withon s. 362, 
Criminal Brocedure Code, to take a note of all the 
material facts whether they appear in the course 
of the examination-in-chief or in the course of 
cross-exanodnation. Ah Eoom Ohinamak v, , King- 
Emperoe (1918) . . . 22 C. W. N. 834 

— S, 369-T-Tna2 completed and sentence 

passed for offence under s, 379 of the Indian Penal 
Code — Trial continued on another charge under 
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ss. 75 and 379 of the Indian Penal Code in the same 
case — Further trial is bad. The accused was com- 
mitted to a Court of Session on two charges, one 
under s. 379, and another under ss. 75 and 379 of 
the Indian Penal Code. The trial v ent on the first 
charge and ended in conviction and sentence. The 
second charge was next taken up in the same trial 
and a sen ence was passed on the accused again. 
The accused having appealed. Held, that the sub- 
sequent proceedings on the second charge were not 
valid and should be set aside for when the judg- 
ment including the sentence was pronounced in 
the trial on the first charge, there was no power 
under s. 369 of the Criminal Procedure Code, to 
alter or review the same. Empbrob v. Mari Paesu 
(1917) . . . . I. L. R. 42 Bom, 202 

s. 436— 

1, : Scope of section — 

Discharge, meaning of — Commitment to Sessions 
Court under the section — Accused tried and acquitted 
by competent Magistrate on charge framed — Compet- 
ency of Sessions Court to direct commitment on 
another charge which in his opinion should have been 
framed. The petitioner was tried ani acquitted 
by a competent Magistrate on a charge of siqipie 
forgery iinder s. 465, Indian Penal Code. The 
Sessions Judge by an order under s. 436, Criminal 
Procedure Code, directed the - commitment of the 
petitioner on. a charge of forgery of a valuable 
security under s. 467, Indian Penal Code, with 
which *^he held the petitioner should have been 
charged. Held, per BiCH|pDSON, J., that s. 436, 
Criminal Procedure Code, contemplated a case of 
discharge and the petitioner not having been 
properly or improperly discharged in respect of an 
offence under s. 4#7, Indian Penal Code, the 
Sessions Judge had no power to direct his com- 
mitment or to order a further inquiry under 
proviso (6) in respect of that offence. The ac- 
quittal of an accused on a charge framed does not 
necessarily imply that , the Magistrate discharged 
him m respect of any other charge which might 
have been framed. The Magistrate must con- 
sciously do something or make some order which 
shows that in his opinion on the materials before 
him the accused should not be charged for that 
offence. The meaning of “ discharge,” and the 
general rule of the Code that a discharge should 
precede the framing of a charge were considered* 
Per Tetjnon, J., the Magistrate’s order acquitting 
the accused of an offence under s. 465, ^ Indian 
JPenal Code, was tantamount to an order discharg- 
ing the accused of the graver offence under s. 467, 
Indian Penal Code. The fact that no charge was 
framed and the Magistrate was not asked to frame 
a charge tmder the graver section was immaterial. 
Abdul Kaktm v, Bazeuk Ali (1917). 

22 C. W. N. 117 

2 , — Penal Code {Act 

XLV of 1860), ss, 323, 354, 376, 511-— Subordinate 
Magistrate taking cognizance on police charge-sheet^ 
No mention of offence under ss. 376, 511, Indian 
Penal Code — Prosepution not pressing for committal 
before Magistrate^^rder by District Magistrate 
directing committal — Validity of order — Deference 
by Sessions Judge — Quashing of commitment by High 
Court — Jurisdiction of District Magistrate, Where 
a Subordinate Magistrate took cognizance of a case 
on a police charge-sheet charging the acqused with 
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oSences of assault and liurt under ss. 354 and 323 
Indian Penal Code, but no charge was made therein 
of the oSence of attempt to rape, under ss. 376 
»and oil, Indian Penal Code, and the prosecution 
did not press for the framing by the Magistrate of 
a charge in respect of that oSence, but the District 
Magistrate purporting to act under s. 436, Criminal 
Procedure Code, directed the Subordinate Magis- 
trate to commit the accused to the Sessions for an 
offence under ss. 376 and 511, Indian Penal Code 
and the accused was so committed. Held (on a 
reference by the Sessions Judge), that the proceed- 
ings of the Subordinate Magistrate did not amount 
to an order of discharge on the major offence and 
the liistrict Magistrate had no jurisdiction to pass 
an order under s. 436 of the Criminal Procedure 
Code directing the Subordinate Magistrate to commit 
the accused to the Sessions for the oSence under 
ss. 386 and 511, Indian Penal Code. Commitment 
quashed and the Subordinate Magistrate directed 
to pr.ceed with the trial of the minor ofiences. 
Krishna Keddi v. Subbamrmf /. L. JR. 24 Mod' 
136 j distinguished. Sessions Judge of Coimba- 
lOEE V. Murappa Goundan (1918). 

1. L. R. 41 Mad. 982 
— ^ S. 437 — Accused discharged by Magis- 

trate — Order for further inquiry — Notice — Judicial, 
discretion — Practice. Nothing in s. 437 of the Code 
of Criminal Procedure requires previous notice to 
be given to any accused person who has been dis- 
charged, before further inquiry into his case is 
ordered by a competent authority, that is, by the 
High Court, or the Sessions Judge or the District 
Magistrate. Nevertheless as a matter of judicial 
discretion it is advisable that previous notice should 
xsme when the matter for .consideration is the 
setting aside of an order of discharge in favour of 
the accused persoi who has been actually before 
the Court to answer the facts alleged against him. 
Queen-Empress Y. AjudUa, 1. L. E.\20 All. 339, 
referred to. Emperor v. Abdul Latif (1918). 

I. L. R. 40 AU, 416 

■ ' ■" s. 438 — 

See Penal Code (Act XLV ov i860), 
s. 266* . I. L. R. 40 AU. 84 

— ss. 439, 476 — JRevision — Jurisdiction 

of High Court — Order for prosecution passed by a 
JDisfrict Magistrate instead by a Collector acting as a 
Court of JRevenue. The Collector of a district in 
deciding a Revenue appeal came to the conclusion 
that a receipt fjied in the case was n -t genuine. 
He took no action at the time as a Court of Revenue, 
but subsequently acting as District Magistrate he 
held an inquiry into the matter of the receipt and 
sent th person whom he thought to be concerned 
with the making of the receipt to a subordinate 
magistrate for trial. Held, that the High Court 
had jurisdiction to interf re in revision and that 
the order passed by District Magistrate was ultra 
vires. Emperor v. Ram Sahai (1917). 

1. L. R. 40 AU. 144 

* — S. 476 — Jurisdiction — Order for prose- 

of persons .not parties to a proceeding before 
the Court. A Court in taking action, under s. 476 
of the Code of Crimiral Procedure is not restricted, 
as regards the person against whom an order may 
be made, to the parties to a proceeding pending 
before it. Jadunandan Singh v. Emperor, I* L. JR. 
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37 Calc. 250, dissented from. Emperor v. Ganga 

Ram (1917) . . . I. L. R. 40 AU. 24 

SS. 476 and 478 — Co7nmitment made 

by a Munsif in the United Provinces to the Court 
of a Sessions Judge in the United Provinces in 
respect of offences alleged to have been committed in 
Bengal. Where in the course of a judicial proceed- 
ing before the Munsif of Eatehabad in the district 
of Agra certain oSences under ss. 193, 209, 216, 
467 and 471 of tbe Indian Penal Code, which 
appeared to have been committed in Bengal were 
brought uiider the notice of the Court, and the 
Munsif committed the persons suspected of such 
offences for trial to the Court of Session at Agra. 
Held, that the Court ha I jurisdiction under s. 478 
read with s. 476 of the Code of Criminal Procedure 
to make the commitment. Emperor v. Khushali 
Ram (1917) . . ' . I. L. R. 40 All. 116 

s. 478 — Procedure — Commitment mad^ 

by Munsif without following procedure laid down 
in the section — Commitment quashed. A Munsif 
holding an inquiry under the latter portion of 
s. 478 of the Code of Criminal Procedure with a 
view to making a commitment to the Court of 
Session is bound to follow substantially the pro- 
visions of Chap. XVIII of the Code. Where in 
such circumstances the Munsif neither examined 
the witnesses in the presence of the accused nor 
explained the charge to them, the commitment 
was quashed as being bad in law. Emperor v. 
Babu Prasad (1917) . . I. L. R. 40 All. 32 

s. 494 — Withdrawal of pro%cuUon by 

public prosecutor with leave of Court — Court must 
record reasons for granting leave — 8. 170— -Power of 
Superintendent of police to control discretion of in- 
vestigating police officer. In according or with- 
holding consent to an application by the public 
prosecutor for withdrawal under s. ^ 494 (a), the 
Court acts in a judicial capacity and for its order, 
as for every order judicially made, the Court, must 
give and record its reason so that the High Court 
may be in a position to say whether the discretion 
vested in the Court has been properly exercised. 
Quaere: Whether the discretion vested in the in- 
vestigating police ofificer by s. 170, Criminal Pro- 
cedure Code, can be controlled by the Superinten- 
dent of Police. Umbsh Chandra Roy v Satish 
Chandra Roy (1917) . . 22 C. W. N. 69 

s. 614 — Forfeiture of bond — Bond for 

appearance taken under the City of Bombay Police 
Act (Bom. IV of 1902), ss. 106, 107 — Jurisdiction 
of Chief Presidency Magistrate to order forfeiture. 
The Presidency Magistrate of Bombay has no 
jurisdiction, under s. 514 of the Criminal Pro- 
cedure Code, to order forfeiture of bonds taken 
under ss. 106 and 107 of the City of Bombay Police 
Act, 1902. Crawford, In re (1918). 

1. L. R. 42 Bom. 400 
S. 517 — Power under, to confiscate pro- 
perty produced before Court — Conviction for gambling 
under ss. 6 and 7 of Madras Towni Nuisances Act 
(III of 1889) f ss. 6 and 7 — Confiscation of money 
not actually used for gambling but found on gambler^ s 
person, validity of. Gn a conviction for gambling 
under ss. 6 and 7 of the Madras Town’s Nuisances . 
Act (III of 1889), an order to confiscate money 
found with the gamblers can only be passed under 
s. 517 of the Criminal Procedure Code ; and only 
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1898) — conoid. 

s. hll—concld, 

5n respect of such money as been actually employed 
in gambling and not in respect of other money 
found on the person of the gambler. Per Alying, 
•J* Although s. 517 is in its terms wide, confis- 
cation of property ‘ produced ’ before a Criminal 
'Court is not justifiable unless it has been used for 
an offence, or an offence has been committed 
regarding it. Per Phillips, J. The powers under 
s. 517 are very large and the Magistrate’s discre- 
tion is wide and the section empowers him to make 
such order as he thinks fit for the disposal of 
property ‘ produced ’ before him ; but the discretion 
must be exercised judicially and not arbitrarily. 
Pe AppA.n Ayyae (1918) . I. L. R. 41 Mad. 644 

■ S. 520 — Order as to disposal of property 

' — Order can he varied only by a Court of Appeal or 
Court of Revision entitled to act in the case. In 
acquitting an accused person of the charge of theft 
of cattle, the trying Magistrate ordered the cattle to 
be returned to him. This order was modified by 
the Sessions Judge, who ordered the cattle to be 
given up to the complainant. The accused having 
applied to the High Court, Held^ that the Sessions 1 
Judge had no jurisdiction, under s. 520 of the | 
Criminal Procedure Code, to make the order he | 
had made, since he was neither a Court of Appeal 
nor a Court of Revision in the case. In re Laxman 
Pangu Rangari, I. L. R. S5 Bom. followed. 
Queen-Empress v. Ahmed, 1. L, R. 9 Mad. 
dissented from. In. re Khema Rl^had (1918). 

I. L. R. 42 Bom. 664 

S. Penal Code {Act XLV of mO) 

s. 420—8. 562, whether applicable to a convictio n 
under s, 420. The word “ cheating ” in s. 562 of 
the Code of Criminal Procedure does not cover the 
form of cheating punishable under s. 420 of the 
Indian Penal Code. Eniperor v. Ramjan Dadubhai, 
16 C. L. J. 781 , approved and followed, Barnarain 
V. Ramji Das, 12 All. L. J. 465, dissented from. 
SiJHDABAM Ayyae v. The King-Empeeoe (1917) 
I. L. R. 41 Mad. 533 

CRIMINAL PROSECUTION. 

agreement to stifle — 

Bee CoHTEACT Act (IX of 1872)> s, 24. 

I. L B. 42 Bom. 339 

CRIMINAL TRESPASS. 

See' Penal Code (Act XLV of 1860), 

s. 441 . . I. L. R. 40 All. 221 

CROSS-OBJECTIONS. 

See CmL Peocedhee Code (1908), 0, 
XLI, E. 22 . I. L. R. 40 AIL 636 

See Court Fees Act (VII of 1870) » 
scH. I. Art, 1 . I, L. R. 40 All. 93 

CROWN DEBT. 

priority of — 

See Administration. 

I. L. R. 45 Calc. 653 

CROWN GRANTS ACT (XV OF 1895). 

g, 2 — 

See Hindu Law — ^Inheritance. 

I. L. R. 40 All. 470 


CRUELTY. 

See Mahomedan law — ^Restitution op 
Conjugal Rights. 

I. L. R. 40 AIL 332 

CULPABLE HOMICIDE. 

See Penal Code (Act XLV of 1860), 
ss. 304 AND 325. 

1. L. R. 40 AH. 103 

See Penal Code (Act XLV of 1860), 
ss. 325, 300, exception 4. 

I. L. R. 40 All. 686 

CU STODY. 

See Evidence Act (I of 1872), s. 26. 

I. L. R. 42 Bom. 1 

CUSTOM. 

See Custom or Usage. 

I. L. R. 45 Calc. 285 

See Pre-emption. 

I. L. R. 40 AU. 617, 626 
Bombay Silver Market. — 

See Contract . I. L. R. 42 Bom. 224 
finding as to existence of — 

See Civil Procedure Code, s. 100. 

I. L. R. 41 Mad. 374 

Up-country cotton merchants. — 

See Contract Act (IX of 1872), ss. 178, 

179 . . I. L. R. 42 Bom. 205 

^ — Uncertainty — 

Inundated lands — Remission of rent. Where in a suit 
for rent, the tenants set up a custom of total 
remission of rent on the ground that a certain 
portion of the land was subject to inundation 
resulting in the destruction of crops, the extent 
of such destruction not being specific, and that 
crops vrere so destroyed during one of the years 
for which rent was Ma med : Held, that such custom 
was both imreasonable and uncertain and, conse- 
quently unenforceable in law. Tyson v. Smith, 9 
A. E, 406, Mahamaya Debt v. Haridas Haidar, 
I. L. R. 42 Calc. 455, Salisbury v. Gladstone, 9 H, 
L, G, 692, referred to. Shebnarain Moorerjee 
V, Bhutnath Guchait (1917). 

I. L. R. 45 Calc. 475 

2. Custom and usage 

Origin of custom — Existence from time hmnemorial 
— Grant purporting to create family -custom — Proof 
of long line of succession. Whereby a confirmatory 
grant, dated the 4th February 1797, a Raja, after 
confirming a previous grant of a similar nature by 
his predecessor, gave to a Rani certain properties as 
Joutuh Ranian Britti and laid down in the sanad of 
grant that she and the future Ranis were not 
entitled to sell or make a gift of the Britti but to 
enjoy the profits only for life, and prescribed a 
rule of succession to the eflect that only Ranis of 
the family were to succeed to the properties for life, 
and no Rajas could claim or alter the course of 
succession as aforesaid. Held, that the grant in so 
far as it laid down a rule of succession was abso- 
lutely void, as it prescribed a right of succession 
unknown to Hindu Law. It was also void as it 
purported to create successive life estates in favour 
of unborn persons, the estate itself being undisposed 
of.. Even if the rule of succession laid down in the 
sanad of 1797, had actually been followed, it could 
not be treated as binding upon the family unless 
it had ripened into a family custom. Held, also, 
that in order to establish a custom it must be shown 
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CVSTOM-conid. 

that the custom had existed from time immemorial 
and where the custom set up was peculiar only to a 
single family the lule was more strictly enforced 
than ever. A family custom of proved antiquity 
was entitled to he recognised by the Courts, 
irrespective of the position and rank of the family 
but where the origin of custom was known it must 
be shown that there had been a long line of succes- 
sion in accordance with the usage. Sammn Singh 
V. KJiedun Singht 2 S. D, A, Sd» Mep. 116, Petiab 
JDeb. Y. Surup Deb Raihut, 2 8. D. A. Sel, Rep. 249, 
RamalaWishmi Amntal y. Sivananantha Perumal, 
SetMirayar, 12 B. L. R. 396 ; 14 Moo. 1. A. 670', 
Gamradliwaja Prasad Singh, v. Superundhwaja, 
Prasad Singh, I. L. R. 23 All. 37 ; L. R. 27 I. A. 
238, Prince Mahomed BuUyar Shah v. Rani Bhoja- 
mani, 2 C. L. J. 20^ referred to. Ajmbaltka Dasi 
V . Ababis-a Dasi (1918) . I. L. R. 45 Calc. 835 

3. Proof of custom 

modifying Mahcmedan Law — Custom excluding 
women from share of inheritance of paternal relation 
- — Bombay Regulation IV of 1827, $. 26 — Punjab 
Laics Act, 1872, s. 5 — Essentials in proving custom 
— Family custom — Position and relationship of 
members of family — Denial by prominent member of 
family of existence of custom — Failure to produce 
Revenue Recemds as evidence. On the death of a 
wealthy Shia Mahomedan in Sind, intestate and 
leaving no widow or child, the nearest surviving 
relations were a nephew (the plaintiff-appellant) 
and a sister and her son, the first and second de- 
fendants-respondents. The appellant’s case was 
that the question as to the rights of inheritance 
was governed, not by Mahomedan Law, but by a 
custom which excluded women from any share in 
the inheritance of a paternal relation. Held, that 
under s. 26 of Bombay Regulation IV of 1827, 
which had been extended to Sind, no presumption 
can be made in favour of the existence of a usage 
or custom where it is known that such usage or 
custom is prevalent, but it was incumbent on the 
appellant to allege and prove the custom on which 
he relied. Daya Ram v. Sohel Singh, 41, Punj.- 
Rec. 390, per Eobebtsok, J., is a case under s. 6 
of the Punjab Laws Act, 1872, the words of which 
are more strongly in favour of the appellant’s con- 
tention than those of s. 26 of Bombay Regulation 
IV of 1827. Custom binding inheritance in a 
particular family has long been recognised in India. 
See Soorendro Bath Roy v. Beeramonee Burmoneah, 
12 Moo. LA. 81 ; and the principles applicable to 
the proof of customs in England were not to 
be applied in considering such a custom as that 
claimed in the present suit. Nor was it necessary 
to reject as useless for proving such a custom all 
the instances mentioned by Ceotich, J., in his 
judgment in the Judicial Commissioner’s Court. 
An example of each of the conditions there laid 
down ought certainly to be established by some 
witness, but it wals not necessary that all should 
be proved in every case, as that might greatly 
weaken the evidence by tradition to which in a. 
custom of the character under consideration great 
weight was due. Ramalahshmi Ammal v. Sivan- 
antha Petumal Sethurayar, 14 Moo. I. A, 670, 
referred^ to as to what was essential to the proof 
of special' usages modifying the ordinary law pf 
Succession. Beld, also, assuming that the custom 
relied on, which had not been precisely defined by 
the appellant, was a custom by which in the event 
of intestacy daughters of the deceased were ex- 
cluded in favour of their brothers, and sisters in 


CUSTOM— cotzcR 

favour of male paternal relations, that such a 
custom had not on the evidence been sufficiently 
proved.' The position and relationship of the 
different members of the family must always be 
considered in determining whether claims were not 
met because the rights to which they related did 
not exist, or whether they were put on one side 
because in the circumstances, there was no need for 
asserting them. Mirabivi v. Villayanna, 1. L. R. 

8 Mad. 464, referred to. The fact that prominent 
members of the families concerned denied that 
such a custom as alleged existed ; and the non- 
production of the Revenue Records, one of which 
showed a division according to Mahomedan Law, 
and not according to the custom here set up, were 
both evidence strongly against the custom. In the 
opinion of their Lordships though there was much 
in history for the custom, and some evidence by 
which it received support, yet on the whole the 
evidence fell short of the standard to which it must 
attain in order to succeed in altering the devolution 
of property according to Mahomedan Law, to a 
devolution determined by a family custom. Abdul 
Hxjsseik Khae- V. SoNA Deeo (1917). 

I. L. R. 45 Calc. 450 

CUSTOM OR USAGE. 

Facts proving existence 

of custom or usage whether questions of law — Actual 
proof thereof question of fact — Second Appeal. The 
question whether the facts found in any given 
instance prove the existence of the essential 
attributes of a custom or usage is a question of law 
which may be discussed in second appeal; the 
question whether such a state of facts has been 
proved by the evidence is merely a question of 
fact. Kalcarla Abbayya v. Raja Venkata Papayya 
Rao, I. L. R. 29 Mod. 24, dissented from. Kailash 
Chaldea Datta v. Padmakisoee Roy (1917). 

1. L. R. 45 Calc. 285 

CUSTOMARY LAW OF SOUTH KANARA. 

• Kuzhikanam lease-^ 

Compensation for improvements — Right of tenant to 
possession until payment — Possession by tenant after 
period of lease, nature of — Possession, if adverse 
Notice to quit, if necessary — Customary law of 
Malabar — Malabar Compensation for Tenants Im- 
provements Act {Madras Act 1 of 1900), principles of, 
if applicable. Under the customary law of South 
Kanara, a kuzhikanam lessee is, as in Malabar, 
entitled to remain in possession of the holding after 
the expiry of the period fixed in the lease until he 
is paid the value of the improvements; conse- 
quently he does not acquire title by adverse 
possession by remaining in possession of the lands 
for more than twelve years after the expiry of the 
lease. Srinivasa Pillai v. Venkaiammal, 24 Mad. L- 
J. 296, and Kummatha Vitlil Kunhi Kuthalai Bajil^ 
V. Reverend Antoni Goveas, {1^13) Mad. W. N, 339, 
referred to. SuJbbraveti Ramiah v. Gundala 
Ramanna, I. L. R. 33 Mad. 260, distinguished. A 
kuzhikanam lessee who remains on the land after 
the period fixed in the lease, awaiting the payment 
of compensation for improvements, is not holding 
over as a tenant, and in the absence of evidence 
of assent by the landlord to the continuance of the 
tenancy, is not entitled to a notice to quit. S. 5 
of the Malabar Tenants Improvements Act (I of 
1900) only embodies the customary law of Malabar 
and South Kanara. Thema v. Kunhi Path- 
NOMMA(m7). . . L. R* 41 Mad. 118 
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DAMAGES. 

See CoNTEACT . I. L. R. 42 Bom. 499 
See Torts . . I. L. R. 41 Mad. 538 

— measure of — 

See Contract . I. L, R. 42 Bom. 224 
See Contract Act (IX of 1872), s. 73, 
(a) . . I. li. R. 41 Mad. 709 

DARPATNI. 

conditions in — 

See Lease . , I. L. R. 45 Calc. 940 

DATE OF SALE. 

See Sale . . I. L. R. 46 Calc. 151 

DEBT. 

See Time-barred Debt. 

I. L. R. 42 Bom. 444 

son’s obligation to pay— 

See Hikdd Law — Debt. 

I. L. R. 41 Mad. 136 

DECLARATION. 

suit for — 

See Specific Relief Act (I of 1877), I 
s. 42 . . L L. R. 42 Bom. 438 | 

DECLARATORY DECREE. 1 


— Execution by Hindu j 

widoiv, in possession of her husland's esiaie, of deed \ 
purporting to confer absolute interest in property to • 
one reversioner to the exclusicn of others — Bight of | 
exckided reversioners to declaration that the deed is not ; 
binding on them — S2^ecific Belief Act (I of 1877), j 
s, 42, ilL (e). Where a Hindu widow (defendant 1) j 
in possession of her husband’s estate, had executed i 
a deed purporting to confer the absolute interest 
in the property on one of the reversioners (defend- 
ant 3) to the exclusion of others w^ho claimed to be 
also reversionary heirs (plaintiffs.) Held, that 
under s. 42, illustration (e) of the Specific Relief 
Act (I of 1877J the plaintiffs who as heirs ranked 
equally with defendant 3 were entitled to a declara- 
tion that the deed was not binding on them, not- 
withstanding that, they may never get any title 
because events may preclude them from doing so, 
and though such a declaration involves a finding 
that the plaintiff’s arc reversionary heirs. Janaki 
Ammal v. Narayanasami Aiyer, I. L. B. 39 Mad. 
634 ; L. B. 43 I. A. 207, distinguished. Saxidagar 
Singh v. Pardip Xabayan Singh (1917). 

I. L. R. 45 Calc. 510 

DECREE. 

See Contract Act (IX of 1872), s. 70. 

I. L. R. 42 Bom. 556 
See Dekkhan Agriculturists’ Relief 
Act (XVII of 1879), s. 48. 

. I. L. R. 42 Bom. 367 

See Instalment Decree. 

1. L. R. 42 Bom. 304 
See LuvnTATioN Act (IX op 1908), 
SoH. I, Arts. 181 and 182. 

I. L. R. 42 Bom. 309 

against a deceased person — 

See CmL Procedure Code (1908), 

0. XXI, B. 7 .1. L. R. 40 All. 423 


DECREE — contd. 

construction of — 

See Civil Procedure Code (1908)^ 
0. XXX IV, RR. 4, 5, AND 10. 

I. L. R. 40 AIL 10& 

for redemption— 

See Civil Procedure Code (Act Y of 
1908), ss. 11, 47 . 1. L. R. 42 Bom. 246 

1. — Decree assignment 

of, if may be questioned as benami in execution pro- 
ceeding — Decree assigned to judgment-debtor" s pleaders 
-^Effect — Pleader trustee, hemnd to reconvey on terms 
— Proper p'oeedure, institution of suit. The assign- 
ment of a decree to the pleader of the judgment- 
debtor does not extinguish tre judgment-debt 
and release the judgment -debtor from liability. 
The pleader holds the decree on trust for his client 
and is bound, if called upon by the latter, to assign 
the decree to him, but no Court wall decree such an 
assignment except upon equitable terms. A ques- 
tion that the assignee of a decree is benamidar for 
some body else cannot be gone into in execution, 
proceeding. When the judgment-debtors alleged 
that the assignee was a benamidar for their pleader.. 
Held, that it was not practicable in execution pro- 
ceedings to go behind the decree and alter the 
liability of the parties, after investigation of the 
sum wiiich would be equitably payable by the 
judgment-debtor to the assignee of the decree tG 
entitle him to obtain a reconveyance thereof. ^ Tills’ 
should be the subject of investigation in a suit, the 
execution proceedings being stayed to enable the 
judgment-debtor to institute such a suit. Nagen- 
DRABALA DaSSI l\ DeBENDRA NaTH MaHISE (1917). 

22 C. W. N. 491 

g, Conditional decree 

ordering a plaintiff to make a payment within w 
specified time — Cowi not competent to extend time 
limited — Civil Procedure Code {1908), s, 114 — 
Beview of judgment — Jurisdiction. Except in the- 
case of mortgage decrees, where a Court by its- 
decree orders a party to make a payment, or take 
certain action within a specified time and provides- 
that certain detrimental consequences shall follow 
in the event of non-compliance with its order, the 
Court itself has no jurisdiction to extend the time 
limited by the decree, save on an application for 
review under s. 114 read with 0. XLVII, r. 1, of 
the Code of Civil Procedure. Haik Bam v. Bhagwan 
Chand, 15 A. L. ' J. 511, overruled. Sajjadx 
Begam V. Dilawar Husain (1918). 

1. L. R. 40 AU. 579s 

3. Instalment decree 

— Entire decretal debt to become payable on failure 
to pay any one instalment — Application to execute 
the decree three years after default — Limitation. An 
instalment decree was made on June 28, 1909. It 
provided that the debt be paid in eight annual 
instahnents and that on failure to pay any one ol 
the instalments before the next had become due,, 
the creditor could call in the whole amount of debt 
with interest at the agreed rate. It was found that 
no instalment was ever paid. In September 1915 
the creditor presented the Darkhast but the lower 
Courts held it time-barred. On appeal to the High. 
Court it was contended that it was optional with 
the creditor to waive all breaches on the part of 
the debtor to fulfil his obligations under the instal- 
ment decree and so at the end of eight years, the^ 
creditor could sue for at least three instalments in 
arrears then due. Held, that on the terms of the^ 
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•decree a complete legally enforceable right had 
accrued to the judgment-creditor on failure to pay 
the first annual instalment in June 1910, and the 
•period of limitation allowed to him within which 
to enforce it was three years and no longer. The 
-darl'hast was, therefore, barred by limitation. 
Raicha2td Motichand V. Dhondo Las;ijman 
(1918) . . . , L L. R. 42 Bom. 728 

DECREE FOR INJDNCTION, 

See Civil Peoceduke Code (Act V or 
1908), ss. 2 (iJ), 53, 

I, L. R. 42 Bom. 504 

DECREE-HOLDER. 

status of — 

See Sale . . I. L. R, 46 Calc. 294 

DEFAMATION. 

See Evidei7CE Act (I of 1872), s, 132. 

I. L. R. 40 All. 271 
See Libel . . I. L. R. 40 AU. 341 

DEFAULT. 

in filing annual list of members — 

See Compaq? Y . I. L. R. 45 Calc. 490 

DEKKHAN AGRICULTURISTS’ RELIEF ACT 
(XVII OF 1879). 

s. 48 — The “ words 'period of limitation 

prescribed ” in the section, consiruciion of — ’Whether 
ihe icords refer only to the period expressly provided 
in the Limitation Act — Decree — Execution — Concu 
liaiofs ceriijicate — Civil Procedure Code {Act V of 
1908). 8. 18 — Limitation. A decree was obtained 
on October 28, 1899, and was followed by three 
darhhasts which had been made within the time 
■allowed. The fourth darhhast was presented on 
August, 23, 1913, that is, more than twelve years 
after the decree. In July 1911, the judgment- 
'Creditor applied for a conciliator’s certificate, the 
«uit being governed by the Dekkhan Agriculturists’ 
Relief Act, 1879. The certificate was obtained on 
March 29, 1913, A question being raised whether 
under s. 48 of the Dekkhan Agriculturists’ Relief 
Act, 1879, the judgment-creditor was entitled to 
•exclude the interval of time occupied in obtaining 
the certificate in computing the. period of limitation 
prescribed by s. 48 of the Civil Procedure Code, 
1908. Held, answering the question in the affirma- 
*tive, that the words “ the period of limitation 
prescribed for any suit or application ” in s. 48 of 
the Dekkhan Agriculturists’ Relief Act, 1879, were 
.general and comprehensive and referred to the 
limitation prescribed in any law for the time being 
in force. They could, therefore, control or modify 
the period of time allowed not only in the statute 
•of limitation but also that in s. 48 of the Civil 
Procedure Code, 1908. Dayaram v. Laxman, IS 
Bom. L. E. 284, distinguished, Shidaya Vir- 
bhadbaya V. Satappa Bharmappa (1918). 

I. L. R. 42 Bom. 367 

DELAY. 

See Limitation Act (IX of ^ 1908) ss. 

5, 14 . . I. L. R. 42 Bom, 296 

in filing appeal — 

See Amended Letters Patent, cl. 15. 

1. L. R. 42 Bom. 260 


DEPOSITION. 

Admissibility of deposi- 
tion when not taken in accordance wih law on sub- 
sequent trial for abetment of forgery and of user — 
Deposition signed by Judge and witness — No cross- 
examination on the point at the trial — Presumption 
of compliance with the law — Civil Procedure Code 
{Act V of 1908) — 0. XV III, rr. 5, 6 — Evidence Act 
(/ of 1872), ss. 80, 91. The provisions of 0. XVIII, 
rr. 5 and 6 of the Civil Procedure Code (Act V of 
1908) are directory, and non-compliance therewith 
does not render the deposition inadmissible on a 
subsequent trial of the deponent either for giving 
false evidence or for abetment of forgery and of 
dishonest user of a bond proved by him in the 
course of a civil suit. Empress v. Mayadeb Gossaini, 
/. L. E. 6 Calc, 762, Kamatchinathan Chitty v. 
E7nperor, I. L. E. 28 Mad. 308, and Emperor v. 
Jogendra Nath Ghose, 1. L. E. 42 Calc. 240, com- 
mented on Bogra v. Emperor, I, L. R. 34 Mad. 141, 
approved. If a deposition has not been read over 
to the witness, in the presence of the presiding 
Judge, it does not prove itself under s. 80 of the 
Evidence Act, but it may still be proved in some 
other way, e.g., by the Judge who recorded it or 
by the admission of the deponent. S. 91 of the 
Evidence Act, even if it covers deposition, merely 
excludes oral evidence of its contents, but does not 
make the document inadmissible in evidence, nor 
does it deal with the question of its mode of proof 
otherwise. Where the deposition bore the signa- 
tures of the presiding Judge and of the deponent 
in his own vernacular, and the Judge and a pleader 
for the defendant, on whose behalf the appellant 
had deposed, were examined at the Sessions trial, 
but not cross-examined by the latter to show that 
the deposition had not been read over to him in 
the presence of the presiding officer, and there was 
nothing to the contrary on record of the Sessions 
trial. Held, that the inference was that the depcsir 
tion had been so read over to the deponent. Per 
Beachcroft, J. a Court is not precluded from 
ascertaining from the document itseH what is in it 
merely because the contents may not in fact be 
correct. Failure to ensure the accuracy of the 
record may create doubt as to the correctness of its 
contents, but does not affect its admissibility when 
it is otherwise proved. Elahi Baksh Kazi v. 
Emperor (1918) . . L L. R. 46 Calc, 825 

DESHPANDEGIRI CASH ALLOWANCE. 

See Limitation Act (IX of 1908), s. 7 

I. L. R. 42 Bom, 277 

DESIGN. 

Wrist-waWh band — 

Registration — Application by outside party to 
expunge — Cancellation of registration by Controller — 
Jurisdiction of Controller — New and original desigh 
— Shape and configuration — Ornamentation and 
utility — Analogous designs — Different purposes and 
dissimilar use-— Motion to the High Court by regis* 
tered proprietor — Other specific and adequate legal 
remedy available — Specific Relief Act (l of 1877), 
s. 45 — Patents and Designs Act {II of 1911), ss. 62, 
64, 67. G registered a design for a wrist- watch 
band, which he called the “ Novelty ” band. Sub- 
sequently Messrs. B. Co. copied the design and 
on threat of Iqgal proceedings by G, applied to the 
Controller of Patents and Designs under s, 62 or 
the Patents and Designs Act for an order to remove 
the design from the register. This the Controller 
did after having issued notice on G and having 
heard both parties. G then in an application. 
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entitled “ In the matter of s. 45 of the Specific 
Relief Act and in the matter of the Indian Patents 
and Designs Act, 1911,” moved the High Court 
for an order that the Controller had no jurisdiction 
to remove the registration of the design and that 
he should be required to restore the design to the 
register on the ground that the design was new 
and original. The Court dealt with the matter 
under s. 64 of the Indian Patents and Designs Act 
and discharged the Rule, Messrs. B. & Co. con- 
tending that the design in question had been anti- 
cipated by a bracelet produced by Messrs. C. & K. 
On appeal by the petitioner. Eeld^ that the Con- 
troller had no juris&ction to cancel the registration, 
and under the Act the proper and ordinary way of 
expunging the registration of a design was to apply 
to this Court under s. 64 of the Patents and Designs 
Act. Held, also, that s. 62 of the Patents and 
Designs Act was limited to applications by the 
registered proprietor, or by some person in whom 
his interest was vested, and the action of the Con- 
troller was not justified by that section. Held, 
also, that the Court had no power to revise the 
Controller’s decision under s. 64. Held, also, that 
this appHoation, which was made under s. 45 of 
the Specific Relief Act, was not barred by s. 64 of 
the Patents and Designs Act. Held, also^ that the 
application of the shape of the “ISTovelty” band 
to a watch to be w’orn on the wrist was for a pur- 
pose so different from and for a use so dissimilar 
to the purpose of the bracelet, that the design in 
question might be said to be original. Per 
SaisDEESOH, C. J. The shape and configuration of 
the metal band taken by itself cannot be said to 
be new or original. Per Woodeoffe, J. A wrist 
band used to cairy an ornament such as that pro- 
duced by Messrs, Cooke and Keivey and a wrist 
band to carry a watch do not appear to me to be 
so analogous as to deprive the applicant of his 
claim to novelty. Eurther, the band is original 
and differs from the other band produced, by its 
circular shape, according to which it passes at the 
back of the watch, and as a consequence of that 
produces a flattening, Gammetee v. The Coh- 
HEOLiiEE OF Patents ahd Desighs. (1917). 

I. L. R. 45 Calc. 606 

DIRECTOR, 

liability of — 

See Compahy. 

1. Ii. R. 45 Calc. 486, 490 

of the Company — 

See CoMPAHY . I. L. R. 42 Bom, 264 

DISCHARGE. 

See Ceimihal Peocedhee Code, s. 437 

I. I*. R. 40 AU. 416 

DISCOVERY. 

See Misdieeotioh. 

1. L. R. 45 Calc. 557 
See Review . I. L. R. 45 Calc. 60 
DISCRETION. 


I DISCRETION OF QOUm—condd, 

See Paetheeshd?. 

I. L. R. 42 Bom. 380 
DISMISSAL FOR DEFAULT. 

See Aepeal . I. L. R. 45 Calc. 638- 

DISMISSAL OP SUIT. 

See Attachment befoee Judgment. 

I. L. R. 45 Calc. 780 

DISSOLUTION OF PARTNERSHIP. 

See Paetneeship. 

I I. L. R. 42 Bom. 380 

I 

I DISTRICT MUNICIPALITIES ACT (BOM. DI. 
OF 1901). 

j s. 96, sub-ss. 1, 2, 3 and 4 — Permis- 

, aion to build a privy granted under aub-s' (2 ) — 

I Subsequent m'der by the MimicipalUy revoMng the 
\ permiaaion — Legality of the order. The plaintiff 
I applied to the Municipality on December 1, 1913,. 

I for permission to build a privy on his own land, 
i The permission was granted by the Municipality 
I on 22nd December under sub-s. 2 of s. 96 for the- 
' District MunicipaUties Act, 1901. On January 8, 

! 1914, the Municipality acting on the resolution of 
- the Managing Committee gave notice and passed 
I an order to the plaintiff not to build the privy 
i until further orders. The plaintiff having sued for 
! the cancellation of the order of January 8, 1914, 

I as %dtra vires. Held, that the order was not legal 
in the absence of any power to cancel the permis- 
sion once granted under sub-s. 2 of s. 96 of the- 
! District Munici|)alities Act, 1901. P^peror v. 
i Kareen Banfan, 19 Bom, L, R. 6o, followed. 

I VlTHAL DhONDDEV V. ThE AlIBAG MUNIdPALITY' 

i (1918) . . . . L L. R. 42 Bom. 62^ 

DISTRICT MUNICIPALITIJS ACT (MAD, IV 
OF 1884). 

ss. 172, and 173— 

>Sfee Toets . I. L. R. 41 Mad. 538 

DIVORCE. 

Co-respondent, absence 

of — Leave of Judge for dispensing with co-respondent, 
when to be obtained — Jurisdiction of Court, in case 
of want of such leave — Matrimonial Causes Act of' 
1857 (20 <L 21 Yict. c. 85), s. 28 — Divorce Court 
Buies (English) 4, 5 and 6 — Indian Divorpe Act (IV 
of 1869), ss, 7, 11. Where the husband was peti- 
tioner for divorce but could not name the alleged, 
co-respondents (the Master having issued citation), 
and at the hearing applied for leave to dispense- 
with the co-respondents. Held, that the direction 
for such leave must be by application to the Judge- 
on motion founded on affidavit before the hearing 
of the petition. Held, further, that the Court had. 
no jurisdiction to entertain the petition where such 
leave had nov oeen obtained. Cox v, Cox (1910), 
I. L. R. 45 Calc. 625^ 


See Costs . . I. L. R. 42 Bom. 327 

DISCRETION OF COURT. 

See Civil Peoceduee Code (1908), 
0. XXIII, E. 1 ; s. 115. 

I. L. R. 40 All. 612 

See CoHTEACT Act (IX of 1872), s. 65, 

L L. R. 40 All, 568 


DIVORCE ACT (TV OF 1869). 

ss. 7, li- 
fe DrvoECE , I, L. R. .45 Calc. 525^ 

DIVORCE COURT RULES (ENGLISH). 

rr, 4, 5, 6 — 

See Divoeoe I. L. R. 45 Calc 525^ 
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DOCUMENT. 

See Evidence Act (I of 1872), s. 92 

I. L. R. 42 Bom. 512 

adnussiWlity of — 

See Evidence Act (I of 1872), s. 68 

I. L. R. 40 AU. 256 

DOCUMENTARY EVIDENCE. 

See Mahoiibdan Law — Harriage. 

I. L. R. 45 Calc. 878 

DVYAMUSHYAYANA ADOPTION. 

See Hindu Law — Adoption. 

I. L. R. 42 Bom. 277 


E 


EASEMENT. 

See LmiTATioN Act (IX of 1908), s. 20 ; 

ScH. I, Art. 144. 

I. L. R. 40 AU. 461 

EASEMENTS ACT (V OF 1882). 

SS. 2 (c), 17 (c) — Non-ri'pariaii owner 

— Bight to the flow of river water over anothefs lands 

■ ' — Ancient and uninterrupted user — Presumption of 
. a lost grant — Prescription, The plaintifi sued for a 
declaration that he had a right to take the water 
-of a river for cultivating his lands by making it 
flow over the paddy lands of the defendants. The 
facts proved showed that from time immemorial 
.the plain^fl and his ancestors as owner’s of certain 
non-riparian lands had been taking water from the 
river at or about a certain spot on the river banks, 
and thence over the lands of the defendants suc- 
cessively till the plaintifi’s lands were reached. 
The defendants’ objection was that the right 
claimed was really one “ to surface water not 
flowing in a stream ” and hence could not be 
acquired as an easement under s. 17 (c) of the 
Indian Easements Act, 1882, nor be the subject of 
a presumed lost grant. Held {per Beaman, /.), 
that the plaintifl having acquired the right claimed 

■ by him before the Indian Easements Act came into 
force, and having enjoyed such right from time 

•immemorial, the case was saved by s. 2, cl. (c) oi: 
the Act. Held {per Marten, J.), (i) that s. 17 (c) 
of the Act did not apply as the piaintifl’s claim 
was to river water and not to mere surface water 
on the defendant’s lands ; (ii) alternatively, that 
the plaintifl was protected by s. 2 (c) if he could 
show that he had acquired any legal right before 
.the Act came into force ; (iii) that the right he 
claimed qould have been the subject of a grant and 
had a la^vful origin, notwithstanding that such 
grant involved the passage of river water over the 
defendant’s lands in no definite channel and that 
the plaintiff was a non-riparian owner ; (iv) that 
consequently a lost grant could be presumed, and 
- that having regard to the immemorial user it ought 
to be presumed, and therefore the plaintifl was 
legally entitled to the right he claimed. Per 
Marten, J. “ The presumption of a lost grant is 
one which may be made in India as well as in 
England. The presumption arises out of the strong 
desire of the Courts to find a legal origin for an 
ancient and uninterrupted user. The presumption 
may be rebutted like other presumptions. It also 
.requires certain conditions and one is that the 


EASEMENT ACT (V OP 1882) — conoid, 
S. 2 (c), 17 (c) — conoid, 

right could have been the subject of a grant.” 
^ Janardan Ganesh V, Ravji Bhikaji (1917). 

I. L. R. 42 Bom. 288 

s. 15 — Easements — Prescription against 

Government — Right of way, and to surface water over 
land belonging to Government — Engoyment for thirty 
or forty years against Government — Assignment, by 
Government to private person — Suit against latter 
within two years of assignment — Right of easement 
against assignee, whether acquired by prescription — 
“ Belongs to Government ” in s. 15 of the Easements 
Act, meaning of , Where an easement had been 
exercised by the plaintifl over land belonging to 
Government for thirty or forty years before the 
land was assigned by the Government to the 
defendant, and the plaintifl sued within two years 
of the assignment to enforce the right of easement 
against the defendant. Held, that the plaintiff 
had not acquired a right to the easement by pres- 
cription against the defendant. The words “ be- 
longs to Government ” in the last paragraph of 
s. 15 of the Indian Easements Act (V of 1882), 
must refer not to the time of suit but to the time 
during which the easement is enjoyed. Srinivasa 
Cpadya V , Rang anna Bhatta (1917), 

L L. R. 41 Mad. 622 

— ^ s. 24 — Accessory easement — Extension 

of the doctrim of accessory easement. The plaintifl 
and the defendant owned neighbouring houses. 
The wall of the plaintifl’s house abutted on the 
• defendant’s land. The plaintiff had acquired an 
easement of discharging rain water from eaves of 
his roof pn to the defendant’s land. On the 
strength of the easement the plaintifl sued for an 
injunction to restrain the defendant from' making 
any use of his land which would prevent the plain- 
1 tifl! from going upon it for the purpose of repairing 
i the wall of his house. The trial Court revised to 
' grant the injunction. The lower appellate Court 
found that the case fell under s. 24 of the Ease- 
ments Act, 1882, and that the repair of the wall 
was an accessory easement to the admitted ease- 
ment of discharging the water through the eaves. 
On appeal to the High Court, Held, that the right 
to enter upon the defendant’s land to repair the 
wall^ which would preclude the defendant from 
making any use of his land, was not such an ease- 
ment as the plaintifl was entitled to or was con- 
templated by 3. 24 of the Easements Act, 1882. 
HiMATLAL JklAGANLAL V , BhIKABHAI AI^IEITLAL 

(1918) . . . . I. L. R. 42 Bom. 529 

EASTERN BENGAL AND ASSAM DIS- 
ORDERLY HOUSES ACT (H OP 1907). 

SS. 2, 3— 

See Brothel . I. L. R. 45 Calc. 301 
EDITOR OF NEWSPAPER. 


registration o! — 


CONTEMBT OF COXJRT. 

I. L. R. 45 Calc. 169 

EJECTMENT. 


— suit for — 

See Civil Procedure Code (Act V of 
1908), 0. xxni, R. 1. 

1. L. R. 42 Bom. 155 

See Transfer of Property Act (IV of 
1882), s. in, CL. {g), 

I. L. R. 42 Bom. 195 
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mEcmmu—condd. 

suit in — 

/See Limitation Act (IX op 190S), S. 7 
AND ScH, I, Aut. 44. 

I. L. R. 41 Mad. 102 

1. Lease, forfeiture of 

— Transfer of .Property Act {IV of 1882), s. Ill, 
dl. {g) — Breach of covenant — Determination of lease, 
overt act necessary for — Waiver, Where the rights 
and obligations of the parties are regulated by 
s. Ill, cl. {g) of the Transfer of Property Act, there 
is no determination of a lease by forfeiture imme- 
diately on breach of covenant, but such breach must 
be followed by an overt act on the part of the 
lessor before the tenancy can be deemed to have 
determined in the eye of the law. Anandamoyee 
V. Lahhi Chandra Mitra, I. L. M, 33 Calc, 339 ; 
3 C. L. J, 274, Kadir Bakhsh v. Prag Narain, 9 All. 
L. J. 794, followed. Held, further, that the in- 
stitution of a suit for ejectment cannot be rightly 
regarded as the requisite act to show the intention 
of the landlord to determine the lease within the 
meaning of s. Ill, cL (g). The forfeiture must be 
completed and the lease determined before the 
commencement of the action for ejectment. Deo 
Handan Pershad v. Meghu Mahton, I. L. B. 34 
Calc, 57, referred to. Notoang Singh v. Janak- 
BAN Kishor Lal Singh (1917). 

I. L. R, 45 Calc. 469 

2. — Ejectment, suit 

in-^Decree dlreciing payment of compensation — 
Decree allowed to be barred by limitation — Sahsc^ 
quent suit on title to recover the property, maintain- 
ability of. The plaintiff's father sued the defend- 
ant on a lease deed and obtained a decree in 
ejectment directing payment of compensation 
under the Malabar Compensation for Tenants’ 
Improvements Act. He allowed the decree to 
become barred. Plaintifi then sued on his jenm 
title. Held, that the plaintiS was not entitled to 
maintain another suit 'to revover the property. 
Eutti All V. Chindan, 1. L. B, 23 Mad. 629, dis- 
sented from and Vedapuratti v. Tallabha Vallia 
Baja, 1, L, B. 25 Mad. 300, approved. ^Mayan 
Kutti V. Kxjnhammad (1917). 

I. L. R. 41 Mad. 641 

EJECTMENT SHIT. 

— — i Onus of proof — Proof 

of title. Where in a suit in ejectment, the plaintiif 
fails to prove title, but succeeds in proving that 
he was in possession of the lands in dispute for a 
brief period within twelve years of suit, the onus 
of proving title is not thereby shifted to the de- 
fendant. Bapuji Naeayan V, Bhagwant Bah- 
want (1918) . . . L L. R. 42 Bom. 357 

ELECTION. 

• Calcutta Municipal Act 

(Beng. Ill of 1899), s. 56 — Corrupt Practices — hn- 
personationr-^oercion — Intimidation — Free election 
—Interference by the candidate or his agent. The 
•election of a candidate as a Municipal Commis- 
sioner was challenged under s. 56 of the Calcutta 
Municipal Act, 1899, on the following grounds, 
viz, : — (i) That five persons were impersonated, 
four of them being dead and one absent from 
Calcutta, (ii) That a voter was coerced to vote for 
the elected candidate, (iii) That certain grogshop 
owners had been dissuaded by Hem Chandra 
Lahiry, Inspector of Police, and did not vote 
through fear, (iv) That the said Inspector of Police 
interfered with the election, intimidated voters and 


ELECTION— 

freely canvassed for the elected candidate. Held, 
that the election must stand inasmuch as the 
charges were not substantiated. The Calcutta 
Municipal Act, 1899, contains no provision regard- 
ing corrupt practices in elections. Mens rea is an 
essential ingredient to constitute impersonation. 
In this case there was nothing to show that the 
elected candidate or his agent fraudulently and 
wrongfully caused improper personification and so 
the charge of impersonation could not stand. In 
order to avoid an election on the ground of inti- 
midation and undue influence it must be shown 
either that (i) the rioting or violence was instigated 
by the candidate or his agents, for whom he is 
responsible, or that (ii) it prevailed to such an extent 
as to prevent the election from being an entirely 
free election. Monoeanjan Mykseeji v. Brojo 
Gopal Goswami (1918) . , 22 C. W. N. 678 

ELECTION ROLL. 

Bee Municipal Election. 

1. L. R. 45 Calc. 950 

EMBEZZLEMENT. 

See Penal Code Act (XLY op 1860), 
s. 408 . . I. L. R. 40 All. 665 

ENCROACHMENT. 

■ ■ Municipal Act, (Bengal 

111 of 1S84), s. 217 — Encroaching on a public road 
— 21uLriu!< sufficieiit to deiermi7ie road to be public. 
Where the petitioner was convicted under s. 217, 
Bengal Munici]ial Act, of encroaching on a public 
road, upon a finding that the road in question, 
which was given a name by the Municipality, was 
made over the ].etitioner's land to a trenching 
ground and so used for some time and was sub- 
sequently given up with the closing of the trench- 
ing ground. Held, that this alone was not suffi- 
cient for the conclusion that the road was a public 
one. Nando Lal Xeogy v, Goealia Munici- 
pality (1910) . . . 22 C. W. N. 599 

ENEMY VESSEL. 

Bee Sale op Goods. 

I. L. R. 45 Calc. 28 

ENHANCEMENT OP RENT. 

Bee Madras Rent Recovery Act, 1865, 
s. 11 . . . L. R. 45 I. A. 195 

ground for — 

Bee Landlord and Tenant. % 

I. L. R. 46 Calc. 930 
suit for — Tenant shown to have as- 
serted right to hold at unalterable rent more tha 7 i 12 
years before suit — Title by adverse possession, if 
arises. Where the rent of a tenancy is enhancible, 
an assertion by the tenant that his rent cannot be 
enhanced not followed within 12 years by a suit 
for enhancement does not confer oh the tenant a 
right to hold the land at a permanent rent. Bieen- 
DRA KiSHORE hlANIKYA V, DOULAT KhAN (1917). 

22 C. W. N. 856 

EQXnTY OF REDEMPTION. 

: — assignment of, to sureties — 

Bee Mortgage. I. L. R, 45 Calc. 702 
ESTATES LAND ACT (MAD. I OF 1908). 

S. 3 (2) (d) — Ch'ant in inam of an 

agT'aharam by an ancient king — Presumption as to 
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ESTATES LAND ACT (MAD. I OF 1908)— 

conid, 

S. 3 (2) {d) — concld, 

rights conveyed — Agraharam granted^ whether an 
‘ estate ’ — Bight of agraharamdar to me in ejectment 
in Civil Court, There is no presumption in law 
that the grant of an inam by a Native ruler prior 
to British rule conveyed only the melvaram 
(revenue due to the State), Held, accordingly, 
that a grant of an agraharam in inam made by a 
Beddi king of Nellore more than 400 years ago 
and validated under s. 15 of Madras Begulation 
XXXI of 1802 conveyed both the melvaram and 
kudivaram rights. Held, further, that the agra- 
haram was not an ‘ estate ’ within s. 3 (2) (d) of 
the Madras Estates Land Act and the agraharam- 
dar was entitled to sue the tenants in ejectment 
in a Civil Court, Subyanaeayana v, Patahna 
(1918) . . . . I. L. R. 41 Mad. 1012 

ss. 3 (2) (d) and 8 — One of several 

inamdars, acquiring the entire hudivaram right in 
an inam village — Lease of lands by such inamdar — 
Suit for rent in Civil Court — Jurisdiction of Civil or 
Bevey,ue Court — Exception to s. 8, applicability of, to 
cl. 1 or 2 of. s. 8 — Strict construction, necessity for 
Where one of several inamdars in an inam village, 
having acquired by gift the kudivaram right in the 
whole village and leased fifty cents of land out of 
the whole village, sued to recover rent in a Civil 
Court on the basis of the lease j held, that the 
Civil Court had no jurisdiction to entertain the 
suit, and that the plaint should be returned for 
presentation to a Revenue Court having juris- 
diction. The expression ‘ the inamdar ’ in the 
exception to s. 8 of the Estates Land Act should 
be read in its strict sense as equivalent only to 
the owner of the entire interest in the in'am, and 
the exception should be treated as governing only 
sub-s. (2) and not sub-s. (2) of s. 8 of the Act. 
Rajachaei V. Tietougooe Devastakam (1918). 

I. L. R. 41 Mad. 724 

— S. 26 — Suit in a Bevenue Court — Con^ 

tract between previous landholder and tenant as to 
rate of rent — Bate, lower than the lawful rdte, whether 
binding on successor — Validity of contract — Juris- 
diction of Bevenue Court to decide. A Bevenue 
Court exercising jurisdiction under the Madras 
Estates Land Act is competent to decide all inci- 
dental questions the determination of which is 
necessary for the disposal of the main question 
arising in the case ; and in a suit filed to contest 
the right to sell a holding for arrears of rent xmder 
the Act the Bevenue Court can decide on the 
validity of a contract between the landholder’s 
predecessor in title and the tenant as to the rate of 
rent, although the objection to its validity is based 
on grounds other than those specified in s. 26 of 
the Act. Baja ofJPittapore v, Sreerama Charytdu, 
(1911) Mcid. W, N. 30, explained. Sethitbama 
AyYANGAE V, SUPPIAH PiLLAl (1917). 

I. L. R. 41 Mad. 121. 

S. 40, cl. (3 ) — ‘ Years ’ in, meaning 

of — Swami-bhogam, whether rent or cess within s, 3, 
cl {11) — Agreement between landlord and tenant for 
a consolidated grain rent, enforceability of. In S. 40, 
cl. (3) (a) of the Madras Estates Land Act, ‘pre- 
ceding ten years’ meaqs the ten years preceding 
the year in which the Collector determines the 
amotint of the commuted rent and not the ten 
years preceding the year in which the suit is in- 
stituted ^ and ‘ year ^ means the year of the lease, 
that is, the year for which the landlord is entitled 


ESTATES LAND ACT (MAD I OF 1908)— 

concld. 

S. 40, cl. (3) concld 

either by custom or contract to claim rent, and not 
the fasli or the calendar year. Swami-bhogam ia 
‘ rent ’ within s. 3, cl. (22) and is not a cess. Where- 
a fixed grain pattam (rent) has been agreed to, the 
arrangement is binding on both the parties and 
it is not open to the tenant to reopen the same 
on the ground that certain illegal cesses were 
included therein, W^hen the Bevenue Court 
refuses commutation, an appeal lies under Sch, A, 
cl. 4 of the Act only to the District Collector and 
not to the District Court ; and hence no second 
appeal lies to the High Court from such order of 
refusal. Jeeatoollah Paramanick v. Jugodindro' 
Narain Boy, 22 W. B. 12, followed. Sivas^'xj- 
PANDiA Thevae V. Zamineab OP Uekad (1917). ' 

I. L. R. 41 Mad. 109. 

s. 192, cl. (u)— - 

See Civil Peocedijee Code (Act V op 
1908), 0. XLIII, AND s. 115. 

I. L. R. 41 Mad. 654 

ESTOPPEL. 

See City op Bombay ImpeoveMent 
Teust Act (Bom. Act TV of 1898),. 
s. 48 (11) . . I. L. R. 42 Bom. 54 

See Civil Peocedijee Code, s. 60(c) j: 
0. XXI, K. 92. 

I. L. R. 40 All. 680 

See Civil Peocedijee Code (Act V oP’ 
1908), 0. XLI, B. 5 (3). 

I. L. R. 41 Mad. 327 
See Company . I. L. R. 42 Bom. 216 
See Hindu law — Adoption. 

I. L. R. 40 AU. 593- 

See Hindu law — ^Beveesionees. 

1. L. R. 40 AU. 487 
See Lease . I. L, R. 42 Bom. 103 

See Moetgaoe . . 22 C. W. N. 641. 

See Sale op Goods. 

I. L. R. 42 Bom. 16. 

Mortgage — Begistraiion' 

- — Property not in existence, inclusion of — Indian^ 
Evidence Act {I of 1872), s. 115 — Estoppel, if could- 
be invoked to defeat the provisions of the Begistraiion' 
Act — Fraud on the Begisiration Laic — Onus to prove' 
the existence of property mentioned in mortgage deed,. 
The predecessors of defendants-respondents exe- 
cuted a mortgage in favour of the plaintiffs-appel- 
lants on 15th April 1902. The mortga^ged pro-- 
perties included a plot of rent-free land in the* 
District of Burdwan about 1 bigha in area, and. 
butted and bounded as described in the mortgage- 
deed. The said deed of mortgage was registered, 
at Burdwan. One of the defendants contended, 
that the mortgagors never possessed the said plot 
of land nor did such a plot of land ever exist, that, 
it was a fictitious plot mentioned in the said deed, 
of mortgage in fraud of the law of registration and 
that the registration was thus invalid and so the- 
f iaintifis could not get any relief in respect of the 
same. Held, that the onus lay on the defendants, 
to disprove the existence of the plot of land in 
1902. Held, further, that the defendants failed to- 
discharge the onus and therefore the suit should 
be decreed with costs. There can be no doubt, 
about the general rule that the principle of estoppe]| 
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ESTOPPEL — concld. 


EVIDENCE— conc/i?. ‘ 


cannot be invoked to defeat the plain provisions 
of a statute, Qucere : Whether the plaintiffs in 
the present case were invoking an estoppel to defeat 
the provisions of the Hegistration Act. Stibhib 
Chandka Set v. Syed ABDULLA-trL-MTJSAVi(1917). 

22 C. W. N. 894 

EVIDENCE. 

See Criminal Procedure Code, ss. 110 
(/), 117 . . L L. R. 40 AH. 372 

See Legal*' Peagtitiokers Act (XVIII 
OF 1879), s. 36. 1. L. R. 40 AU. 153 
See Mahomedan Law — Marriage. 

I. L. R. 45 Calc. 878 

See Wajib-ul-arz. 

I. L. R. 45 Calc. 793 

admissibility of — 

See Evidence Act (I of 1872), s. ( 8. 

I, L. R. 40 All. 256 

I. L. R, 45 Calc. 320 

character of — 

See Review. . I. L. R. 45 Calc. 60 

1, Document not in 

List — Horoscope — Use to refresh u emonj — 0. TII, r. 
li — Joint family property — Alienation — Conditional 
decree setting aside — Mes7ie profits. Upon an issue 
as to the date of a person’s birth a witness, for the 
purpose of refreshing his memory, can refer to a 
horoscope made by him at the time, although the 
document has not been included in the list of docu- ; 
ments, under 0. VII, r. 14. When, in a suit by a 
Hindu to set aside a sale of joint family property 
inade by his father, It is found that part of the ' 
purchase-money was applied to pay antecedent 
debts, and the sale is set aside eonditionallj’ ujioii 
the payment of the sum so applied, mesne profits 
are not recoverable from the alienee. Banwaei 
Lal i\ Mahesh (1918). . L. R. 45 I. A. 284 

2. Evidence Act {1 of 

1 872), s. $2 — Evidence of acts and co7iduct of pa7iies 
to deeds showing that they were mortgages when in 
for77i they were ahsohtie ira7isfers — Fraudulent deal- 
ing with property which the parties k7iew belonged to 
a third perso7i 7iot a party to deeds. The language of 
s. 92 of the Evidence Act, 1872, with regard to a i 
“ contract, grant or disposition reduced to writing,” i 
in terms applies, and applies alone ; ‘‘ as between 
the parties to any such instrument, or their repre- 
sentatives in interest.” Wherever, accordingly, 
evidence is tendered as to a transaction with a 
third party, it is not governed by the section or 
by the rale of evidence which it contains, and in 
such a case, therefore, the ordinary rules of equity 
and good conscience come into play unhampered 
by the statutory restrictions. The principle of 
equity, which are universal, forbid a person to deal 
with property which he knows he holds on security, 
and not in actual owmership. In this case both 
the grantor and grantee in transactions by deed 
regarding certain land were shown by the evidence 
to have dealt with it with the knowledge that it 
belonged to a third person who was not a “ party 
to the deeds or a representative in interest of a 
party’* to them. It was alleged that the deeds, 
though in form absolute transfers of the property, 
were intended to be only mortgages or transfers of 
mortgages. Held, that s. „92 of the Evidence Act i 


; did not prevent fraudulent dealing with a third 
' person’s property. Evidence as to that third party’s 
j rights is admissible, and, if admissible, is most rele- 
i vant. The series of cases cited in the judgment, of 
I which Baksu Lakshman v. Govinda Kanji, 1, L. B. 
j d Bom, 59J, is an example, in which it has been 
I decided that, notwithstanding the terms of s. 92, 
i evidence is admissible to show the acts and conduct 
' of the parties to such deeds as inconsistent with the 
absolute transfer of the property, and only con- 
i' sistent with the irue nature of the transaction 
having been one of mortgage or transfer of 
i mortgage, ceased to have any binding authority 
after the decision by the Board in Balhishen Das 
V. Legge, L L. M, 22 AIL 249 ; L, E, 27 I, A, 58, 
in which it was held that oral evidence was not 
admissible for the purpose of ascertaining the in- 
tention of parties to written documents ; and that 
the cases in the English Court of Chancery had no 
application to the law of India as laid dowm in 
the Acts of the Indian Legislature. Achutara- 
maraju v. Subbaraju, /. L, E. 25 Mad, 7, Maung 
Bin V. Ma Hlaing, 8 L. B. Eul, 100, and Daitoo 
valad Totaram v. Eu7n Chandra Totaram, 1, L. E. 
SO Bom, 110, referred to, as being eases in which 
the judgment of the Board in Balkishe7i Das v. 
Legge, I, L. E, 22 AIL 149, L. E. 27 I. A, 5$, hsid 
been rightly followed and applied. klAUNG Kyin 
r. IVU sWe La (1917) . I. L. R. 45 Calc. 320 

3, Evidence — Pro- 

bability, co 7 isi derations of, if and whe7i may outweigh 
positive evide7ice, when soi7ie found untrustworthy-:— 
Ailmissioi in deed to be taken as primd facie true. 
Where some of the \’erbal evidence was untrust- 
worthy w’l'ilst ti e documeiits recorded a state of 
affairs wdikh was oJten hard to lecon ile with pro- 
babilities. Held, that unless the facts evidenced by 
documentary and oral testimony were so much at 
variance vdth known conditions as to be incapable 
of reasonable explanation, it was to those facts, 

, and those facts alone, that the Court must trust to 

i reach a safe conclusion upon the matter in con- 
troversy. A statement in a document should 

pri7nd facie be accepted as true as against the 
executant unless it can he shown by independent 
evidence to be false. Irshad Ali v. Karim an 
(1917) 22 C. W. N. 530 

4. Statement in 

wafib-ul-arz — Stiii to recover ' parjot.^ Plaintiff 
sued as owner of the abadi of a village to recover a 
certain number of maunds of cotton seed from the 
defendants who were banias having shops in the 
said abadi, and claim was based mainly upon an 
entry in a wajib-ul-arz framed some fifty years 
before suit, to the effect that tenants living in the 
village did not pay “ Jdraya ” (rent of a house) but 
‘ par jot ’ (ground-rent), which, for banias, was one 
maund of cotton seed a year for each shop. Held, 
that the entry in the wajib-ul-arz was reliable 
evidence of * the liability of the defendants to pay 
‘ par jot ’ to the zemindar in the manner described, 
and that the use of the word indicated that the 
origin of the payment was an agreement between 
the inhabitants of the abadi and the zemindar 
rather than a custom. Muhammad Faiyaz Alt 
Khan v, Bihabi (1917) I.L. R. 40 AH. 66 

EVIDENCE ACT (I OF 1872). 

s. 3— 


was no bar to the admission of evidence to show | See Sanction for Prosecution- 

what was the true nature of the transactions ; it | I. L. R. 46 Calc. 585 
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EVIDENCE ACT (I OF 1^^2)—<'ontd, 

ss. 3, 74 (5)-- 

^ee Contempt op Cotjbt. 

1. L. R. 45 Calc. 169 

S. 13 — Suit for rent by co-sharer land^ 

lord — Decree for lent obtained by another co-sharer, 
admissibility of, to 'prove holding and rent. The 
plaintiff, a co-sharer landlord, sued the defendant 
for his share of rent in respect of a certain holding. 
He produced a decree for rent p^’eviously obtained 
by another co-sharer landlord against the defend- 
ant for his share of rent in respect of the same 
holding. Held, that whether the decree was by a 
predecessor of the plaintiff or by a stranger, it was 
admissible under s. 13 of the Evidence Act for the 
purpose of showing that the defendant held the 
holding at the particular rent. Byomkesh Cha- 
kra vabti V. Jagadiswar Rai (1917). 

22 C. W. N. 304 

ss. 14, 15 — Relevancy of facts show- 
ing ill-will and facts forfning part of similar occur- 
rences — Indian Penal Code {Act XLV of 1860), 
s. 2 1 — Making false claim in suit. The appellant 
was convicted under s. 209, Indian Penal Code, of 
having made false claims in three suits brought 
against certa'n persons. Two other persons be- 
sides the appellant were similarly prosecuted and 
convicted for bringing other false suits against the 
same defendants. Held, that evidence relating to 
suits brought by the appellant other than those 
specified in the charges was properly admitted 
under ss. 14 and 15 of the Evidence Act for the 
purpose of showing the ill-will or enmity of the 
appellant towards the defendants in those suits 
as a body, but the evidence relating to suits brought 
by other persons, when no case of a conspiracy 
between them and the appellant was alleged or 
established, was inadmissible. Raghxjnath EAn 
V. King-Empebob (1918) , 22 C. W. N. 494 

ss. 24, 27, 30— 

See Misdirection. 

I, L. R. 45 Calc, 557 

— ; — SS. 24, 123, 124 — Privilege claimed by 

witness — Confession — Opium Act {I of 1878), 5 . 9 — 
Illicit possession of opium. The appellant was 
prosecuted by the Excise authorities and con- 
victed of being in possession of opium witho'ut a 
Hcense.^ It was stated that the appellant made a ‘ 
confession to the Superintendent of Excise. At 
the trial the defence called the Inspector of the 
Customs Preventive Service and asked hiTY> to 
corroborate his statements from the posting 
register to show that the Preventive Officers were 
stationed at a particular place at the time of the 
appellant’s arrest. The defence also examined the 
Superintendent of the Preventive Service and 
asked him whether an Excise Inspector made an 
admission to him in the presence of the Excise 
Superintendent. Held, that the question of 
privilege could not arise in respect of the posting 
register, the entry in question being merely a note 
of the times when particular Preventive Officers 
were ordered to be at their stations. That the 
Customs Superintendent could not claim pri^^e 
as to the adbnission made to him by the Inspector 
although what took place between the two Super- 
intendents might probably be privileged. That 
in the absence of any inducement, threat or promise 
the confession to the Superintendent of Excise was 
not shut out imder s. 24 of the Evidence Act. 
Rukumali V Emperor (1917) , 22 C. W. N. 451 


EVIDENCE ACT (I OF 1872)— con/d. 

ss, 25, 30 — Confessional statements to 

Excise Officers — Self -exculpatory statements, use of — 
Crmiinal Procedure' Code {Act V of 1898), s. 342 — 
Opium Act {I of 1878), s. 9, els. (c), (d) — Illicit 
possession of opium. The appellant with two 
other persons was prosecuted under the Opium 
Act. The co-accused made some statements to 
Excise Officers which the Magistrate used against 
the appellant. Held, that the statements could 
not be rejected under s. 25 of the Evidence Act, 
for it could not be said that the Excise Officers 
were Police Officers. That in order to determine 
whether the statements were confessions the whole 
of the statements must be taken into consideration 
and the statements in question being self-excul- 
patory were inadmissible against the appellant. 
That the Magistrate should have examined the 
accused as provided in s. 342, Criminal Procedure 
Code. The High Court acquitted the accused on 
the ground that although the facts proved might 
give rise to suspicion against the appellant, he 
was entitled to the benefit of the doubt. Ah 
Foong Chinaman v. King-Empeeor (1918). 

22 C. W. N. 834 

S. 26 — Confession — Custody of Police — 

Confession made to doctor in dispensary while police- 
men are waiting outside, is bad. The accused, an 
undertrial prisoner, was sent up by the Magistrate 
in whose lock-up he was, in the custody of two 
policemen, to a hospital for treatment. The police- 
men made Mm over to the doctor and waited in 
the verandah to take Mm back. While with the 
doctor in Ms room, the accused made a confes- 
sion of his guilt. At the trial, the confession .was 
allowed to be proved, A question having arisen 
whether the confession was properly let in. Held, 
that the confession was excluded by s. 26 of the 
Indian Evidence Act (I of 1872), because the 
accused who was in police custody up to Ms 
arrival at the hospital remained in that custody 
while the policemen were standing outside on the 
verandah. Queen-Empress v. Lakshmya bin 
Bhima, {1896) Ratanl^'s Cri. Cas. 856, followed. 
Emperor v. Mallangowda (1917). 

I. D. R. 42 Bom. 1 

s. 35— 

1. Register of births 

and deaths kept by village officials — Extract from the 
register, whether receivable in evidence and whether 
evide7ice of the date of death of a person. A register 
of births and deaths kept by village officials under 
the orders of the Board of Revenue is a public 
document within the meaning of s. 35 of the Evi- 
dence Act and an entry in such register recording 
the death of a person is evidence of the actual date 
of Ms death. RatcUf v. RatcUff and Anderson, 1 
Sw. ds Tr. 467, and In. the Estate of Goodrich : Payne 
V. Rennet, \1904'\ P. D. 138, , referred to. Rama- 
3DINQA RbDDI V. KOTAYYA (1917). 

I. L. R. 41 Mad. 26 

2. ^ Register of births 

and deaths kept at Police stations if a public docu- 
ment. A Register of births and deaths kept at 
the police station is a public document witMn the 
meaning of s. 35 of the Evidence Act and a certi- 
fied copy of an extract therefrom is admissible in 
evidence. Tamijhddin Sarkar v. Sheikh Tazh 
(1918) . . . . . 22 G. W. N. 822 

3. Register of Min- 

haidafi villages, admissibility of. On the question 
of the admissibility in evidence of the contents of 
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EVIDENCE ACT (I OF 1S7^)— 

— S, 36 — concld, 

^ register of Minhaidari villages, Heldt that th® 
register being clearly an official document, in the 
absence of anything to show that any particular 
part of it was in excess of the official duty by 
reason of which it came into existence, and that 
in consequence that part might not be admissible, 
was admissible in evidence under s. 35 of the 
Indian Evidence Act. Diroaj Deo Bahadur v. 
Behi Mahto (1917) . , 22 C. W. N, 439 

S. 58 — Fact admitted need not be proved 

Defendant s admission of signature to a bond — 
Proof of the bond — Inference from facts which cure 
not evidence-^^Inference not according to law — JError 
of law — Interference by High Court on second appeal. 
The plaintiff having sued on a mortgage, the sons, 
of the mortgagor, some of whom were minors, 
denied all knowledge of the mortgage. One of the 
sons (defendants) who had attained majority, when ! 
examined as a witness, admitted that the signature | 
to the mortgage-deed was his father’s. At an ; 
adjourned date of hearing, the plaintiff was absent 
On account of illness and his witnesses also "were : 
not present. The Court declined to grant any ! 
further adjournment, and dismissed the suit hold- , 
ing that the mortgage- deed was not proved. The , 
Court also inferred from the mere fact that the j 
plaintiff delayed bringing his siiit until almost the 
last day allowed him by the law of limitation that 
be must have been receiving interest ail that time 
at the rate stipulated fos In the deed, and on that 
calculation it reached the conclusion that the debt 
-had been fully satisfied. The plaintiff having 
appealed : Held, that as far as the defendant who 
had admitted the signature was concerned, his 
admission wotdd, under s. 58 of the Indian Evi- 
dence Act, 1872, relieve the plaintiff of any further 
responsibility of proving the document. Held, 
•further, that the inference in question was one not 
drawn from any evidence, and the drawing of it 
was an error of law, which could be rectified in 
second appeal. DAKHiCHAitD Chateabhuj v. 
Lalcha^^d Ganpat (1918). 

!• Buf* 42 Bom. 362 

s. 68 — 

1, Admissibility of 

document in evidence — Mortgage-deed not proved, 
but terms thereof incorporated in a subsequent in- 
strument properly executed and proved. ^Vhere a 
document, itself legally inadmissible in evidence, 
was subsequently referred to and partly incor- 
porated in a second document of similar import 
duly executed between the same parties and regis- 
tered according to law, it was held that the earlier 
document might be referred to for the purpose of 
explaining and amplifying the terms of the second, 
and of arriving at a correct conclusion as to the 
“true nature of the transaction into which the 
parties had entered. Fishmongers'" Company v. 
Dimsdale, 18 L. F., C. P. 65 ; 6 C. B. 899, and 
.Mitchell V. Mathura Das, I. L. B. 8 All. 6, referred 
to. Moti Chastd V. Ladta Prasad (1917). 

I. L. R. 40 AU. 266 

3. — Attesting witness, 

meaning of-^Wriier of a document, whether can be 
•regarded as an oMesting witness. The writer of a 
document who signed the same as a scribe, can be 
iregarded as an attesting witness, if ne saw the 
isigning of the document by the executant. Feerap- 
pudayan v. Muthulcaruppan Thevan, 24 Mad. L. J. 
J584, Ayyasami Iyengar v. Kylasam Pillai, 26 I. G. 


I EVIDENCE ACT (I OF 1872) — contd. 

' — — S. 68 — concld. 

409, and Ranu y. Laxman Rao, I. L. R. 33 Bom 
44, referred to. Badri Prasad v. Abdul Karim’ 
I. L. R. 35 All. 254, and Ram Bahadur Singh y\ 
Ajodhya Singh, 20 C. W. N. 699, dissented from. 
Paramasiva Udayah V. Krishx-a Padayachi 
(1917) . . . L Ii. R. 41 Mad. 535 

ss. 68, 70 — Admission of execution by 

person daiming through executant. Admission of 
execution of an attested document by the execu- 
tant or by a person representing his interests is 
sufficient proof of its execution against the pei*son 
making such admission. As against other parties 
the document must be proved in accordance with 
s. 68, Evidence Act. Xibara^^ Cbaxdra Se^t v. 
Ram Chandra^ Sen (1917) . 22 C. W. N. 444 

ss. 80, 91 — 

See Deposition . I. L. R. 45 Calc, 825 

s. 91— 

Si€ Contract fob Sale. 

I. L. R. 45 Calc. 481 

s. 92 — 

See Evidence, admissibility of. 

I. L. R. 45 Calc. 320 

F’riiien document — 

Oral evidence to vary its terms — Plea of fraud — 
Section applies only to parties or their representa- 
tives. In 1892, certain property was purported to 
he sold to S by its owners, the plaintiff and his 
cousin. In 1808, S sold a moiety of the property 
to defendant No. 1, who was plaintifl’'s sister’s son ; 
and he sold the other moiety to the same person 
in 1904. The plaintiff sued in 1913 for a deciar- 
' ation that the transaction of 1892 was a mortgage. 

The trial Court came to the conclusion that the 
' original transaction with S was a mortgage and 
that in 1898 and 1904 the property was conveyed 
! by S to defendant No. 1 with full knowledge of the 
; fact that S was only a mortgagee and with the 
i understanding that defendant No. 1 was to hold 
! the property subject to the liability to reconvey 
j the same to the plaintiff and his cousin on payment, 
i The trial Court held the plaintiff entitled to redeem 
I a moiety of the property. On appeal, the lower 
I appellate Court came to the same conclusion on 
facts ; but dismissed the plaintiff’s - claim on the 
ground that the evidence to show that the convey •» 
ance of 1898 was a mortgage was inadmissible. 
The plaintiff ha'ving appealed: Held, that so far 
as the transactions of 1898 and 1904 were con- 
cerned, s. 92 of the Indian Evidence Act (I of 1872) 
had no application, for the plaintiff w^as not a 
party to either of them. HeU, by Sh^h J., that 
as regards the transaction of 1892, the oral evidence 
was admissible under proviso 1 to s. 92, the plaint- 
iff’s allegation in substance being one of fraud, 
namely, that though defendant No. 1 entered into 
these transactions with the full knowledge of the 
faet that S was really a mortgagee and not the 
owner of the property, he later turned round and 
said that he had no such knowledge. Held, hy 
Marten J., that sassuming the transaction of 1892 
must be taken to be a sale, there w^as nothing in 
s. 92 to prevent oral evidence of a subsequent 
agreement in 1898, to treat the 1892 deed as a 
mortgage, and to enter into the 1898 deed as a 
transfer of that mortgage. Held, therefore, that 
the plaintiff was entitled to recover the property 
; comprised in the 1898 transaction on payment of 
j the moneys there paid by defendant to S and 
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EVIDENCE ACT (I OF 1872)— con/J. 
s. 92 — concld. 


EVIDENCE ACT (I OF 1872) — concld. 
s. 132 — concld. 


subsequent interest. Gaku walad Ramji v. Bhait 
walad Bapuji (1918) . I. L. R. 42 Bom. 512 

— s. 106— Code (Act XLV of 

1860), s. 97 — Bight of ^'ivate defence — Pleadings 
— Alternatii'e and apparently inconsistent pleas. 
The light of an accused person to defend himself 
upon a criminal charge can only be limited by the 
provisions of the statute law. There is nothing in 
the law to prevent a man on his trial on a charge 
of culpable homicide from setting up an alternative 
defence on some such Hnes as these : “ First, I 
vas not present at the occurrence referred to by 
the prosecution witnesses, and they are giving false 
evidence against me ; secondly, even if I fail to 
persuade the Court of this fact, I can show, from 
the statements of the prosecution witnesses them- 
selves, that, if I had caused the death of any 
person in the manner and under the precise cir- 
cumstances deposed to by their evidence, I should 
have been acting in the lawful exercise of a right 
of^ private defence. Queen-Fmpress v. Prag Bat, 
l.'L. B. 20 All. 469, Queen-Empress v, Timnial, 
I. L. B. 21 All. 122, and Emperor v. Qullu, All. 
Weeldy Notes, 1904, p. 113, referred to. Empekob 
r. Yttsup Husain (1918) . I. L. R. 40 All. 284 

— S. 116 — Estoppel — Owner earning 

person without legal title to have her name registered 
as proprietor in Bevenue Begister — Conveyance sued 
on challenged as invalid on account of vertdor's 
minority — Fciilure to prove mindrity — Onm — Co- 
defendants, res judicata as between. Property be- 
longing to B's estate, then under management 
under the provisions of the Chota Nagpur En- 
cumbered Estates Act, having been put up to sale 
by the manager, was bought by K who either 
was a henamidar for B or whose title was extin- 
guished by reason of bis not taking a conveyance 
of it. B then caused K^s son to execute a convey- 
ance of the property to B's natural daughter B 
and later on actively assisted her in a proceetog 
for mutation of names in the Revenue Register for 
which B applied. Her name was registered and 
she thus became bound for all the State liabilities 
which attach to registered holders of immoveable 
property. On B’s death, his widow O sued for a 
declaration that the property was hers, making 
B and J, B^s son and heir, defendants. That suit 
was dismissed, the Court holding as between 
B and J that the property was B^s. The plaintiff 
claiming under a conveyance executed in his favour 
by E sued for recovery of the property from J who 
inter alia pleaded that B was an infant at the date 
of the conveyance which in consequence was 
invalid. Held, that the onus to prove minority 
being on defendant, defect in his proof could not 
be^ cured by a mere criticism of the plaintiff’s 
evidence, and the defendant having failed fo bring 
reliable evidence to prove bis assertion, the con- 
veyance must stand. That the decision m C’a suit 
as between B and B who were co -defendants was 
not res judicata in the present suit. That B was 
estopped from questioniag B's title to the property. 
JaCANNATH RbASHAB SiNOH V. STEB AshhCFLEAH 

(1^18) . ^ . 22 C, W, N. 891 

— ss. 118, 13£— 

Bee Witness . . I. R. <5 Cale. 720 

s. Ip2— Penal Code ’{Act XLV of 

1860), s. 499 — — How far a statement made 
by a witness in giving evidence is privileged. A 


person who whilst giving evidence as a witness 
in ( ourt has made a statement which primd facie 
amounts to defamation under s. 499 of the Indian 
Penal Code may plead one or other of the excep- 
tions to that section, or he may claim the protec- 
tion of the proviso to s. 132 of the Indian Evidence* 
Act, 1872 ; but in the latter case he must show 
that he was compelled to make the statement 
alleged to he defamatory in the sense that he had 
asked to be excused from answering the question 
which led up to it and the Courtjhad obliged him 
to answering it. Queen v. Qopal Dess, I. L. B. 

3 Mad. 271, Queen Empress v. Moss, I. L. E. 16 
All. 88, and Emperor v. Ganga Prasad, I. L. B. 29 
All. 685, referred to. Kallu v. Sital (1918). 

I. h. R. 40 All. 271 

s. 165 — Suit^ under Begistration Ac^ 

{XV 1 of 1908), s. 77 — Suit to enforce registration of 
a will — Evidence taken before Bdb-Begistrar, filed in 
Court by the consent of parties — Evidence, not found 
to be relevant under s. 33 of the Act or othenvise — 
Judgment and decree, based on such evidence, whether 
valid. A suit, instituted under s. 77 of the Regis* 
tration Act to enforce registration of a will, was 
decided by the Court on evidence taken before the* 
Sub-Registrar and filed as evidence in the suit by 
consent of the parties who did not want to adduce- 
any further evidence in the Court. The Court did 
not find that the evidence was relevant under s. 33 
or any other section of the Evidence Act but 
admitted the same solely on the ground of the 
consent of the parties. On objection being taken 
in appeal to the validity of the judgment. Held,. 
that the judgment was invalid under s. 165 of the 
Evidence Act, as it was not based on facts declared 
to be relevant by the Act and duly proved, that 
the consent of parties could not tak6 the place of a 
declaration of the Evidence Act, and that con- 
sequently the judgment and the decree should be 
set aside. Sri Baja Prakasardvanim Garu v. 
Venkata Bao, I. L. B. 38 Mad. 160, dissented from. 

‘t PONNUSWAMI PiLLAY V. SiNGABAM PlELAY (1918). 

I I. L. R. 41 Mad. 731 

I EX PARTE DECREE. 

I — Colhision — La')id pur- 

chased in execution — Suit for possession — Utilisation 
! of Courts for creation of fictitious titles, whether per- 
milssiblo — Benamidar's right to sue. Where z:/ sued 
his widowed sister B coUusively for money alleged 
to have been advanced to her husband, and obtained 
an ex parte decree, and in execution thereof pur- 
chased B's property also coUusively at a sale held 
by the Court, and thereafter instituted a suit for 
recovery of possession on estabhshement of title : 
Held, that Courts of Justice should not be per- 
mitted to be utilised for the purpose of creating 
fictitious titles, which must inevitably tend to 
weaken the sanctity which justly attaches to judi- 
j cial transactions. It was open to a paity to 
j impeach the reaHty of a transaction between two 
I private individuals and equally open to him to 
i impeach the reahty of a judicial proceeding. Held,. 
! also, that in suits for land an action could not be- 
, maintained by a henamidar. Bandon v. Beefier, 3 
I Cl. <L" Fin. 479, Atrabannessa Bibi v. Safatullah 
I Mia, 22 G, L. J. 259, followed. Bambehari Sarkar 
V. Surendra Nath Ghose, 19 C. L. J. 34, Hari Gobind 
Adhikari v. Akhoy Kumar Mozumdar, 1. L. B, 16 
Calc. 364, Mohendra Nath Mookerjee, v. Kali Proshad 
; Johuri, I. L. B. 30 Calc. 265^ referred to. Bam 
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EX PARTE DECREE—coJicZt?. 

JBJiurosee Singh v. Bissesser Narain Mahata, 18 
Tf. -R. 454, dissented from. SuBEi^DSA Nath 
Ghose V, Kali Gopal Hozemdab (1917). , 

L L. R. 45 Calc. 920 

EX-PROPRIETARY RIGHTS. 

See Agea Tenancy Act (II op 1901), 

ss. 10, 20 . I. L. R. 40 AU. 449 

EXAMINATION ON COMMISSION. 

1. Purdanashin lady 

-^Exemftion — Code of Civil Procedure {Act V of 
1908), ss. 132, m— Costs. S. 132 of the Code of 
Civil Procedure covers the case of a woman, who, 
although she may have abandoned the protection 
of the pnrda, Should not be compelled to give evi- 
dence in Court, having regard to the class and 
community to wliich she belongs. Soloman v. i 
Jyotsna Ghosal (1917) . I, L. R. 45 Calc. 492 | 

2. Pnrdanashin lady ! 

— Practice — Right of purdanashi ii lady to be examl ned i 
on commission — Civil Procedure Code {Act V of , 
1908), s. 132, cl. {!). The petitioner, a pnrdanashin \ 
lady, applied under s. 132, cl. {1) of the Civil Pro- 
cedure Code, to be examined on commission. The - 
opposite party objected on the ground that she 
had on a former occasion appeared before a Criminal 
Court to institute a complaint. Held, that she 
w'as entitled to be examined on coinims4on and ; 
ought not to be compelled to appear in public. 
CJiamefilrir Jlohiuty Dabee Y. Mohesk Clandn' Do-^e, 

J. L. R. 20 Calc. 051 a . Jlohcs? Chinahr Jddy v. i 
Maiiict Loll Addy. I. L. R. 20 Cak. OoO. followed. 
In rc Hurra Soondcry Clicu'dhro' n, i. L. R. 4 Calc. 
20, In ?e Din Tarlni DebK L L. R. 15 Calc. 775, 
Ahhaycsivarl Deli v, Klshori Molaii Bancrjec, 

J. L. R. 42 Calc. 19 ; IS C. W. J. 1020. Hem 
Coomaree Dussec v. Queen Empress, 1. L. R. 24 
Calc. 551, In re Farihinnissa, L L. R. 5 All. 92, 
In re Basant Bihi, I L. R. 12 All. 69, discussed. 
Balaheshwaei Debi V. Jnanan-nda Banerjee 
(1917) . . . . 1. L. R. 45 Caic. 697 

EXCHANGE. 

See Teansfeb op Pkopeety Act (IV op 
1882), ss. 54, 118. 

I. L. R. 40 All. 187 

EXCISABLE ARTICLE. 

— Bond fide medicinal 

preparatioti containing alcohol — Unlicensed manu' 
Jacture and sale of such — Excise Act [Beng. V of 
1909,) ss. 2 (7), {14), S 46 {^ as amended by Beng. 
Act VII of 1914. A medicinal preparation con- 
i:aining alcohol (ranging from 68*3 % to 87% proof) 
ds an “ excisable article ” within the meaning of the 
Bengal Excise Act (V of 1909), s. 2 {7) {14), as 
-amended by Beng. Act VII of 1914. Gonesh 
Uhunder Sikdar v. Queen Empress, 1. L. R. 24 Calc. 
157, Mali Lai Chandra, v. Emperor, I, L. R. 39 
Dak. 1053, Satlsh Chandra Roy v, King-Emperor, 
17 C. W. N. 939, declared obsolete. Ganesh 
Ghaneea Sikbae V. Empeeoe (1917). 

I. L. R. 45 Calc. 82 

EXCISE ACT (BENG. V OF 1909). 

ss. 2 (7), (14), 46 (u)— 

As AMPNBLB BY BeNG. AcT VII OP 1914 : 
See Excisable Article. 

I. L. R. 45 Calc. 82 


EXCISE LICENCE. 

See United Provinces Excise Act (IV 
OP 1910), s. 64 (c) . I. L. R. 40 AIL 563 

EXCLUSION. 

See Hindu Law — Inheritance. 

I. L, R. 45 Calc. 17 

EXECUTION, 

See Execution Sale. 

See CrviL Procedure Code (Act V op 
1908), ss. 2 {11), iZ. 

I. L. R. 42 Bom. 504 
See Civil Procedure Code (Act V op 
1908), ss. 11, 47. 

I. L. R. 42 Bom. 246 
See Civil Procedure Code (Act V op 
1908), 0. XXI, RR. 73 AND 83. 

I. L. R. 41 Mad. 616 

See Contract Act (IX of 1872), s; 70. 

I. L. R. 42 Bom. 556 
See Bekkhan Agriculturists' Relief 
Act (XVII of 1879), s, 4S. 

I. L. R. 42 Bom. 367 
See Li-’^ittation Act (IX op 1908), 8ch 
I. Arts. 181, 182 

I. L. R. 42 Bom. 309 
See Limitation Act (IX of 1908): Sch. 

I, Art. 1S2, CLS. (5) and (C). 

1. L. R. 42 Bom. 420 
See Mortgage . I. L. R. 41 Mad. 513 

Transfer to Collector — 

Ldnrtgage by judgment-debtor — Diml idity — Civil 
Procedure Cede {Act XI V of 1882), s, 325 A. When 
tie execution of a decree ordering the sale of 
immovable projxTty has been transferred to the 
Collector under s. 320 of the Code of Civil Proce- 
dure, 1882, the effect of s. 325A is that a mortgage 
of the property, or any part of it, made by the 
judgment-debtor while the Collector can exercise the 
powers given to him by ss, 322 to 325 is absolutely 
void, and not merely void as against the Collector 
and those claiming under him. Magnirani Vithuram 
V. Bahubai, I. L. R. 36 Bom. 510, disapproved. 
Salu Bai v. Bajat Khan, 13 Nagpur L. R. 130, 
approved. GAURiSHANTiAR Balmukund V. Chin- 
NUMAYA (1918) . . . L. R. 45 I. A. 219 

EXECUTION OF DECREE. 

See Civil Procedure Code (1882),‘s. 315. 

I. L. R. 40 AIL 411. 

See Civil Procedure Code (1908), s. 47 ; 

0. XLI R. 1 .1. L. R. 40 All. 12 

See Civil Procedure Code (1908), s. 48. 

I. L, R. 40 All. 198 
See Ctxil Procedure Code (Act V op 
1908), s. 54 . I. L. R. 42 Bom. 689 
See Civil Procedure Code, s. 60 (c); 

0. XXI K. 92 , I. L. R. .0 AIL 680 

See Civil Procedure Code (1908) 
s. 104, 0. XXI, RR. 90 AND 92 ; 
0. XLIII, R. 1 (i). 

I. L. R. 40 AU. 122 

See C.viL Procedure Code (1908), O. 

XXI, B. 7 . I. L. R. 40 AU. 425 

See Civil Procedure Code (1908), 
0. XXI, R. 32 . I. L. R. 40 All. 648 
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EXECUTIOKr OF DECBEE — conoid. 

See Civil Proceduee Cole (1908), 0. 

XXI, E. 58 . I. L. R. 40 AU. 325 

See Civil Procedxjee Code (1908), 0* 

XXI, R. 66 . I. L. R. 40 All. 505 

See Civil Procedure Code (1908), 0. 

XXI, ER. 89, 92. 

I. L. R. 40 All. 425 
See Civil Procedure Code (1908), O* 

XXI, R. 95 . I. L. R. 40 All. 216 

See Civil Procedure Code (1908), 0. 

XXIV, RE. 1, 2 AND 3. 

I. L. R. 40 AIL 125 
See Limitation Act (IX or 1908), Sen. 

I, Art, 182, expl. I. 

I, L. R, 40 AIL 206 
See Limitation Act (IX or 1908), Sen. 

I, Art. 182 (5). I. L. R. 40 AIL 209 
See Limitation Act {IX oe 1908), Sen. 

I, Art. 182 (5) . I. L. R. 40 AU. 668 
See Limitation Act (IX or 1908), Son. 

I, Art. 182, Cl. (6). 

I. L. R. 42 Bom. 553 
See Limitation Act (IX of 1908), Sen. 

I, Art. 182 (6), s. 7 

I. L. R. 40 All. 630 

Zim,itatio n — 

Decree gi ling mesne ‘profits to be ascertained in the' 
execution department — Terminus a quo. The decree 
in a suit for redemption of a usufructuary mort- 
gage provided that certain mesne profits were pay- 
able to the mortgagor, the mortgage having been 
more than satisfied the profits of the property. 
The amount of mesne profits was to be ascertained 
in the execution of department. Held, that as re- 
gards execution of the decree in respect of such 
mesne profits time did not begin to run against the 
mortgagor until the profits had in fact been 
ascertained. Muhammad Umarjan Khan v. Zinat 
Begam, J. L. R, 25 All. 385, followed. Xarsingh 
Pas V. Debi Prasad (1918). 

I. L. R. 40 AU. 211 

2. ^ Mortgage bond — 

Money-decree-— 'Civil Procedure Code {Act V of 1908), 
0. XXXIV, rr. 14, 15 — Declaration of lien over pro- 
perties — Such properties cannot be sold in execution — 
Decree-holder^ s remedy. Where a decree is a decree 
against the judgment-debtor personally with a 
declaration in the decree that the decree-holders 
are entitled to a lien over the properties — a mortgage 
decree having been expressly refused by the decree- 
ing Court — the decree is merely a money-decree 
with a declaration of lien over the properties. 
Rr. 14 and 15 of O, XXXIV stand in the way of 
properties being sold in execution of such a decree. 
The decree-holder’s only course is to institute a 
suit for sale in enforcement of the - mortgage. 
Mungul Perrshad Dichit v. Qrija Kant Lahiri, I. L. 
R. 8 Calc. 51, distinguished. Gobinda Chandra 
Pal V. Kailas Chandra Pal (1917). 

I. L. R. 45 Calc. 630 

3, — - — — Civil Procedure . 

Code (Act XIV of 1882), ss. 232, 248 — Application 
for transmission of decree, whether application far 
execution — Order under s. 284, without notice, whether 

^without jurisdiction. An order for execution made 
under s. 248 of the Civil Procedure Code of 1^2 
(0. XXI, r. 22 of the Civil Procedure ^de of 
1908) without notice is without jurisdiction and is 


EXECUTION OF DECREE— 

a nuUity. Notice given to the representative of 
the judgment-debtor of the application for trans- 
mission of the decree cannot be treated as notice 
given upon a previous application for execution 
within the meaning of s. 248 of the Code of 1882. 
K obtained a decree on 19th June 1896 against D 
in the High Court. On 18th May 1907 an appli- 
cation was made by the son of K (K dying in the- 
meantime) for transmission of the decree to the 
District Court of Murshidabad for the purpose of 
having the decree executed. On 23rd August 1907 
order for transmission was made by the High 
Court in the presence of the judgment-debtor. 
The decree was not transmitted. On 4th Septem- 
ber 1907 an application was made by the son 
of K for the attachment and sale of certain 
premises in Calcutta, without notice to the repre- 
sentatives of D {D having died in the meantime). 
On 17th September 1907 an attachment was made 
of the property in Calcutta and on 29th July 1908 
an order for sale was made. Both the orders were 
made without notice. On the 29th August 1916 
the respondent who is the assignee of the decree 
made an application for leave that he might be 
allowed to proceed with the sale of the attached 
property in terms of the order of the 29th August- 
1908. Held, that inasmuch as the application for 
attachment, dated 4th September 1907, was made 
without notice, the attachment of the 17th Septem- 
ber 1907 and the order for sale of the 29th of July 
1908 were made without jurisdiction and conse- 
quently no legal proceedings can be taken on the 
basis thereof. Held, further, that the order for 
transmission, dated 23rd August 1907, was not an 
order passed on a previous application for execu- 
tion. Maharaj Bahadur Sinoh v. Indar Chand 
Bothba (1917) . I .22 C. W. N. 390- 

4. Composite decree 

consisting of separate decrees, — Execution of one of 
such decrees, if saves the others from bar of limiia*ion 
— Limitation Act {IX of 1908), Art. 182, expl. L 
The defendants held three separate tenancies under 
the plaintiffs who instituted one suit against him 
for arrears of rent in respect of the three tenancies. 
At the instance of the plaintifis a decree was made 
specifying the sum due in respect of each of the- 
tenancies with an order for the realisation of fahe 
sums in arrear from the' respective tenennss. 
Within three years, the plaintifis applied for execu^ 
tion of the decree only in respect of the sum 
decreed with regard to the third tenancy. There- 
after more than three year's from the date of the- 
decree they applied for execution in respect of the 
entire amount of the three tenancies. Held, that 
the position was precisely the same as if the plaint- 
iffs had brought three distinct suits for rent against 
the defendants, one in, respect of each tenancy^ 
and by taking out execution in respect of one 
decree they were not protected from the bar of 
limitation in respect of the other decrees and the 
second application for execution was barred by 
limitation with regard to the sums claimed for the 
first and second tenancies, but in respect of the 
sum due from the third tenancy the application 
was in time as made within three years foom the- 
date of the first application. That there might be 
nominally one decree passed in a suit wMch is- 
essentially of a composite character and contains a 
number of separate decrees In respect of which the- 
law of limitation will be separately enforced. This 
principle which underlies the decision of the Full 
i Bench in Wise v. Raj Narain Chahrabarty, 19' 
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EXECUTION OF DECREE— 

W. i2. 30 f met with legislative approval and is 
embodied in " explanation (1) to Art. 182 of the 
Limitation Act, 1908, which is in terms identical 
with explanation (1) to Art. 179 of the Act of 1877. 
Dhieei?i>eo Nath Saekae v, Nischintaphe Com- 
pany (1916) . . . . 22 C. W. N. 192 

EXECUTION OP MORTGAGE. 

See Paedanasein Lady. 

I. L. R. 45 Calc. 748 

EXECUTION PETITION. 

; Prayer herein for 

attachment — Attachment ordered — Failure io 'pay 
batta — Presumed oral application at the hearing of 
the petition to issue warrant of attachment — Whether 
such application is step in aid of execution — Part- 
payment entered in the petition — Civil Procedure Code 
(Act V of 1908), 0. XXI, r. 2, cl. 1, whether certificate 
of payment proved — Limitation Act {IX of 2908), 
s. 20, saving of limitation. Where an assignee of a 
decree filed a petition for execution on the 13th 
July 1911 and an order of attachment was made - 
on the day of hearing, the 12th August 1911, and [ 
the petition was subsequently dismissed on the j 
26th August 1911 on his failure to pay batta within | 
the time allowed, and a fresh application was filed j 
on the iOth August 1914. Held, that, though ; 
in the above circumstances, the Court might pre- ; 
sume that the decree-holder made an oral appH- , 
cation on the day of hearing to proceed with the , 
execution such application was not a step in aid of , 
execution and that the second application filed • 
more than three years after the date of the first ; 
was barred by limitation. Bold, also, that the | 
part-payment of a decree amount entered in an , 
execution petition, presented within three j-ears j 
from the date of such alleged payment amounts, i 
if the fact of payment is proved, to a certificate ot j 
payment imder 0. XXI, r. 2 of the Code of Civil | 
Procedure, and will operate i o save limitation under 
s. 20 of the Limitation Act. Bajam Aiyar v. 
Ananiharainam Aiyar, 29 Mad. L. J. 669, end 
Lakhi Xarain v. Felamcmi Dasi, 20 C. L. J. 131, 
referred to. M^silamani Mudaliab v. Sethit- 
swAMi Ayyae (1917) . I. L. R. 41 Mad. 261 , 


EXECUTION PROCEI DINGS. 

See Jueisdiction. I. L. R. 45 Calc, 926 


transfer of — 

See Civil Peccepuee Cope (Act V oe 
1908), s. 70 ; 0. XXI, E. 72. 

L L. R. 42 Bom. 621 

EXECUTION SALE 

confirmation of — 

See Moetgaoe . L L. R. 41 Mad. 403 
EXECUTOR. 


Powers and duties of 

executor — Personal liability — Bight to indemnity — 
Interest of minor in conflict with that of executors — 
Necessity of minor being represented — Insufficiently 
stamped hundis — Plainti^s remedy. Before the 
Hindu Wills Act (XXI of 1870), the position of an 
executor under the Hindu law was that of a 
manager. When the Hindu Wilis Act incorporated 
s. 179 of the Succession Act, the executor acquired 
a statutory position. An executor under the 
statute is the legal representative of a deceased 
person for all purposes and all the property of the 
deceased person vests in him as such. He is 


EXECUTOR-- :oncld. 

accordingly, in many respects, in a difierenl posi- 
tion from a Hindu widow succeeding to her hus- 
band’s estate a guardian of a minor, or a shebait of 
an idol. The estate of the testator is absolutely 
vested in the executor for the purpose of admin- 
istration and he can deal with it, as he pleases, 
subject to his responsibility as executor for the 
due administration of the estate. The executor 
who borrows money in the course of the adminis- 
tration for the purposes of the estate, is personally 
responsible for the repayment of such debts, though 
he is entitled to be indemnified out of the estate 
for such borrowing if he shows that it was reason- 
ably and properly made. Labcuchere v. Puppet, 
11 Moo. P. C. 198, Farhall v. Farhall, L. B. 7 Ch. 
123, Bcmanaih Paul, v. Kanai Lai Bey, 7 C. U’. K. 
104, Debendra Bath Biswas v. Hem Chandra Boy, 
I. L. B. 31 Calc. 253, Saiya Prashad Pal Cheudhry 
V. Maiilal Pal Chewdhry, I. L, S. 27 Calc. 683, 
referred to. When an executor carries on the busi- 
ness of his testator — whether he does so for the 
purpose of winding it up or of makihg it over as a 
going concern to the person or persons entitled to 
inherit it, there does not appear to be any differ- 
ence between bis duties in so doing and his duties 
in dealing with an}" other part of the testator’s 
estate. The responsibility rests entirely upon him 
subject only to his ultimate rights to be indemni- 
fied out of "the estate Where hundis in a suit are 
insufficiently stamped, it is open to the plaintiff to 
give the go-by to the hundis, which are inadmissible 
in evidence, and sue for the consideration. Golap 
Chand Manvaree v. Thakurani MohoJeoem Kooaree, 
I. L. B. 3 Calc. 314, Pramatha Nath Sandal v. 
Dwarka Nath Dey, I, L. B. 23 Calc. 851, referred 
to. Ordinarily the executors represent the estate 
but not in a case where their personal interests as 
executors are diametrically opposed to those of the 
minor. When such is the pcsition of affairs, the 
minor’s interests must he safeguarded and the 
minor properly represented at the trial. Stjdhie 
Chanbba Das v Gobinea Chaneea Roy (1917) 

I. L. R. 45 Calc. 538 

EXTENSION OF TIME. 

See Deckee . I. L. R, 40 All, 579 


F 


PAIE COMMENT. 

See Contempt of Coxjet. 

I. L, R. 45 Calc, 169 

FALSE EVIDENCE. 

See Penal Code (Act XLV of i860) 

s. 192 . . I. L. R. 40 All. 3 ^ 

FALSE MEASURE. 

See Penal Code (Act XLV of 1860), 
s. 266" . . I. L. R. 40 AIL 84 

FAMILY CUSTOM. 

See Custom . 1. L. R. 45 Calc. 450 
. I. L, R. 45 Calc. 835 

FICTITIOUS TITLE. 

See Es pabte Deceee. * 

I. L. R. 45 Calc. 920 
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FINE (RECURRING). ■ i 

8ee United Photinoes Municipalities 
Act (II of 1916), s. 307. 

I. L. R. 4) All. 569 

FIXTURES. 

See Administeation. 

I. L. R. 45 Calc. 658 

FORECLOSURE. 

See Regulation No. XVII of 1S06, s. 8. 

L L. R. 40 AH. 387 

FOREIGN-COURT DECISIONS. 

See ]M-i.HOMEDAN Law — Mabeiagb. 

I. L. R. 45 Calc. 878 

FOREIGN SHIP. 

offence committed in — 

See High Seas . I. L. R. 42 Bom. 234 

FOREIGNER. 

offence committed by — 

, See High Seas . I. L. R. 42 Bom. 234 
FOREST. 

See Eoeest Act (VII of 1878), s. 25' (i). 

I. L. R. 40 AIL 38 

FOREST ACT (VII OF 1878). 

S. 25 (i) — Bunting without a permit in a 

reserved JoresL Four persons made up a party and 
went, without having a permit, to shoot in a 
reserved forest. Two of the party shot deer ; the 
two other sho^ nothing. Held, that the two 
members of the party who had not shot anything 
could properly be. convicted of hunting in a reserved , 
forest within the meaning of s. 25 (i) of the Indian 
Forest Act, 1878. Empeeob v. Babhat Ali (1917). 

I. L. R. 40 AU. 38 

S. 25, cl. (i), r. 3 (a) — Shooting in a 

reserved forest without license — Tracking and shooting 
a tiger to preserve one's property. The accused, 
finding that his cattle were killed by a tiger, 
tracked and shot the animal in a reserved forest 
without a license. Held, that the accused was 
guilty of a technical offence under r. 3 {a) framed 
under the provisions of s. 25, cl, (i) of the Indian 
Forest Act, 1878. Empebob v. Asiiksaheb 
Balamiya (1918) . . I. L. R. 42 Bom. 406 

FORFEITURE. 

See Lease . I. L. R. 42 Bom, 734 

— of lease — 

See Tbansfeb of Pbopebty Act (IV of 
1882), s. Ill, OL. {g). 

I. L. R. 42 Bom. 195 

FORFEITURE OF ADOPTION. 

See Bubmese Buddhist Law. 

I. L. R. 46 Calc. 1 

FORM OF WARRANT. 

See Seaboh Wabbant. * 

I. L. R. 45 Calc. 905 

FORMALITIES. 

See Deposition . I. L. R. 45 Calc. 825 

FRAUD. 

plea of— 

Hee Evidenoe Act (I of 1872), s. 92. 

I. L. R. 42 Bom. 512 


FRAUD — concld. 

Judgment obtained by 

perjured evidence — Suit to set aside, whether main- 
tainable. A suit does not lie to set aside a judg- 
ment in a previous suit on the ground that it was 
obtained by perjured evidence. Venkaiappa Naick 
V. Subba Naick, I. L. R. 29 Mad. 179, overruled. 
KaDIBVELU NaINAB V. KuPPUSWAMlNArKEB(1918). 

I. L. R. 41 Mad. 743 

FRAUDULENT ALIENATION. 

To defeat or delay cre~ • 

diiors, whether binding until set aside by suit — 
Transfer of Property Act {IV of 1882), s. 53, nature 
of suit under — Attachment of alienated property — 
Claim by alienee — Suit by unsuccessful claimant — 
Plea of attaching decree-holder of fraudulent nature 
of alienation validity of. An alienation which is 
not a sham transaction but is only a fraudulent 
one intended to defeat or delay creditors of the 
alienor is only voidable and continues in force until 
set aside in proceedings properly instituted for the 
purpose ; and in a suit hy the alienee to set aside 
an adverse order passed against him in claim pro- 
ceedings, it is not open to an attaching decree- 
holder against the alienor to plead in defence the 
fraudulent character of the alienation. Palaniandi 
Ghetti V. Appavu Chettiar 30. Mad. L. J. 565, ap- 
proved and Abdul Kadir v. Ali Mia, 14 1.C., 715 ; 
15 C, L. J._649, not followed. Quoere : Whether a 
suit by a creditor to avoid an alienation as in« 
fringing s 53 of the Transfer of Property Act must 
be brought in a representative capacity on behalf 
of aU the creditors ? Subbahmanya A’yyab v. 
Muthiah Chettiab (1917). 

I. L. R. 41 Mad. 612 
FRAUDULENT REPRESENTATION. 

See Res judicata. 

I. L. R. 45 Calc. 442 

FRENCH SUBJECT. 

will of — 

See Pbobate and Administbation Act, 

s. 5 . . . 22 C. W. N. 713 

FRIVOLOUS OR VEXATIOUS ACCUSATION, 

See Cbiminal Pbogedube Code, s. 250. 

I. L. R. 40 All. 79 

FULL BENCH. 

See Eefeeence to Full Bench. 

FULL COURT. 

See Pbesidency Small Cause Coubts 
Act (XV of 1882), s. 38. 

1. L. R. 42 Bom. 80' 


G 

GAINS BY SKILL. 

See Hindu Law — Joint Family. 

I, L. R. 45 Calc. 666 

GAINS IN BUSINESS. 

See Hindu Law — Joint Family, 

I. L. R. 45 Calc. 666 

GAINS OF SCIENCE OR LEARNING. 

See Hindu Law — Joint Family, 

L L. R. 45 Calc. 666 
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OAMBLINa. 

See Public Gambling Act (III of 1867), 

s. 13 . I. L. R. 40 AIL 517 

GENERAL CLAUSES ACT (X OF 1897). 
application of — 

See Civil Procedure Code (Act V of 
1908), 0. XXXIII. 

L L. R, 41 Mad. 624 

GENERAL CLAUSES ACT (U. F. 1. OF 1904). 

S. 24 — E'Sect of General Clauses Act as 

regards rules framed under the former Alunici'paliiies 
Act of 1900 — Alunicipal Accou^it Code, s. 40 — Octroi 
duty. A consignment of cloth addressed to one 31 
reached one of the octroi harriers of Bareilly on 
the 19th of February 1917. The Officer in charge 
demanded a larger sum than 31 considered pro- 
perly leviable. The matter was referred to the' 
Octroi Superintendent who, as he had the right to 
do, assessed the duty at Re. 1-0-9. Under r, 40 
of the i\Iunicipal j^ccount Code fi'anied under Act 
Xo. 1 of 1900, a person in the position of 31 could 
appeal against the decision within sixty days, but 
he could only exercise the right by first paying 
under protest the duty demanded. 31, however, 
appealed against the decision without making the 
payment. On the expity^ of sixty days a jjrosecu- 
tion was instituted against -U under Act Xo. II 
of iOlC, and ho was lined. He applied in revision 
to the High Court, Held, that the conviction was 
legal ; the jurisdiction of the i ourr was saved by 
s. 24 of the Local General Clauses Act, and the 
fact that the prosecution had been instituted under 
the Miinieipai Account Code trained uuder the 
repealed Municipalities Act (I of 1900), did not 
nlfect the question. Held, aLo, that the mandatory 
direction in r. 40 of the Municipal Account Code 
lays down, by inference, a period of 53 clays, on the 
expiry of which without payment as required the 
oSence is complete and a prosecution may be 
started. Emperor r, Manik Chand (1917). 

1. L. R. 40 AH, 105 

GHATWALI TENURE, 

1, — — Successio7i — Inci- 

dents of tenure — Mights of family. Ghatwali 
tenure is ordinarily hereditary, the estate descend- 
i: g to such male member of the family as the 
zemindar approves as competent to perform the 
duties. It is the right of the family, unless there 
is no male member competent, to have one or 
more of the members appointed. The member 
appointed, however, does not hold on behalf of 
the family, and the other members have no rights 
in the land while it is in his hands as ghatwal. 
Durga Frasad vSingh v. Tribini Singh (1918).^ 

L. R. 45 I. A. 261 

2, Ghatwali land> 

tenants of — Acquisition of right of occupancy — Bengal 
Tenancy Act {VIII of 1886), s. 181— Act X of 1859, 
s, 6, and Act VIII (B. C.) of 1869, s. 6. Tenants in 
occupation of ghatwali land could acquire occupancy 
right therein under s. 6 -of Act X of 1859 and s. 6 
of Act VIII (B. C.) of 1869 and such right acquired 
between 1859 and 1885 has not been taken away 
by s. 181 of the Bengal Tenancy Act. Sitikanta 
Roy V. Bipea Das Ceaean (1918). 

22 C. W. N. 763 

GIFT. 

See Gift with Obligation. 

See Hindu Law— Gift. 


GIFT — cojicld. 

See Hindu Law — Joint Family. 

I. L. R. 45 Calc. 732 

I. L. R. 42 Bom. 69 

See Hindu Law — Widow. 

I. L. R. 40 AU, 518 

See Mahomedan Law — Gift. 

I. L. R. 40 AH. 238 

for religious purpose — 

See Hindu Law — Gift. 

I. L. R. 462 Bom, 136 
validity of — 

See Occupancy Holding. 

I. L. R. 45 Calc. 434 

Construction of deed of 

gift — Zamindar giving away all his propeiiles to his 
son retaining an allowance and some “ zarait land 
for maintenance — Bonofs interest in zaraii laiid^^ 
a reversion — Sale of zmniridari how affects “ zarait 
— Construction of decree and sale proceedings 
— Symbolical possession, effect of, as against a party 
to proceedings. Where a zemindar convej^ed by 
gift ail his properties to his only son, stipulating 
for a maintenance allowance of "Rs. 400 a month 
to be paid to him by liis son for his life and retain- 
ing 150 bighas of land in his “ possession and 
occupancy as zirat land.’’ Held, that the expres- 
sion zirat land ” merely meant land retained by 
the donor for his personal use and maintenance 
without papng any rent thereof, etc. ; that on the 
determination of his interest, the land w’as again 
to form x)art of the general zeniindari property of 
the family, so that iiis son had in it a vested zemin- 
dari interest in reversion during the donor’s life- 
time. That the plaintifi who got possession of the 
zemindari property at a mortgage sale obtained 
possession of the reversionary interest in the zii’at 
land ” subject to the life interest of the donor. 
That the fact that the Court deleted from the 
description of the properties ordered to be sold, 
the words “ mararazi zirat ” to bring it into con- 
formity with the property as described in the mort- 
gage bond did not lead to the exclusion of the 
“ zirat land ” from the sale, inasmuch as the true 
construction of the decree depended on what the 
Court actually ordered, not on what it refused to 
order. That symbolical possession given to the 
plaintifi was sufficient to dispossess the defendants 
in the mortgage suit and were donor’s interest in 
execution were made defendants in the mortgage 
suit and were thus parties in thei proceeding in 
which delivery of possession was ordered and given. 
Radha Krishna Chanderji v. Ram Bahadur 
(1917) 22 C. W. N. 330 

GIFT WITH OBLIGATION. 

See Contract Act (IX of 1872), s. 69. 

I. L. R* 42 Bom. 93 

GOVERNMENT OF INDIA ACT, 1915. 
s. 107— 

See Criminal Procedure Code, s. 145, 

I. L. R. 40 AU. 364 

GOVERNMENT RESOLUTION. 

See Criminal Procedure Code (Act V 
OF 1898), ss. 197, 210, 215. 

I. L, R. 42 Bom. 172 

GRANT. 

See Custom . I. L. R. 45 Calc. 835 
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GrRANT— cowdi. 


Orant of .and by 

Government as hounded by a non>navigable river — 
Right of grantee io half the bed of the river presump- 
tion as to — 0ms of proving contrary on grantor. 
Held hj the Full Bench : — (i) That in the case of a 
grant of land by Government described as bounded 
by a non-navigable river, the presumption (which 
may be strong or weak according to circumstances 
of each case) is that the grant passes to the grantee 
the bed of the river ad medium filum aquae, and 
(ii) that the onus of showing the contrary is on 
the grantor. Venkata Lakshimtenabasamma v. 
The Seceetaey oe State (1918). 

I. L. R. 41 Mad. 840 

GRATUITOUS PAYMENT. 

See CoNTEACT Act (IX op 1872), s. 70. 

I. E. R. 40 AIL 555 


GRIEVOUS HURT. 

See Penae Cobe Act (XLV op 1860), 
ss. 304 AND 325. 

I. L. R. 40 AU. 103 


H 


HEREDITARY VILLAGE OFFICES ACT (MAD. 
in OF 1895). 

s. 6— 


See Civil Peocebxjee Code (Act V of 
1908), s. 47, EXPL. 


HIGH COURT. 


I. L. R. 41 Mad. 418 


See Civil Peocebxtee Code (Act V of 
1908), s. 115 . I. L. R. 43 Bom. 119 

— error of law — 

See Evidence Act (I of 1872), s. 58.' 

I. L. R. 43 Bom. 353 

inherent jurisdiction of — 

See City of Bombay Impbovement Teust 
Act (Bom. IV of 1898), s. 48 ( 11 ). 

I. L. R, 43 Bom. 64 

— revisional jurisdiction of — ' 

See Civil Peocebitee Code (1908), s. 115. 

I. L. R. 40 All. 674 


See Penal Code (Act XLV of 1860), 
ss. 300, 325, EXCEp. 4. 

L L. R. 40 All. 686 

GUARANTEE. 


HIGH COURT, JURISDICTION OF. 

See Jeeisbiction of High Couet. 

See Municipal Election. 

I. L. R. 45 Calc. 950 


See CoNTEACT Act (IX of 1872), ss. 126, 
128 . . I. L. R. 43 Bom. 444 

GUARDIAN. 

See Hindu Law — Co-parcenee. 

I. L. R. 41 Mad. 561 

See Hindu Liw — ^Reveesionee. 

I. L. R. 45 Calc. 590 

GUARDIANS AND WARDS ACT (Vin OF 
1890). 

S. 34 — Civil Procedure Code (Act V of 

1908), s. 86 — Order-— Decree — Marriage expenses of 
person dependent on the ward — Order against guard- 
ian — Ward attaining majority — Discharge of guard- 
ian — Application fo r execution against ward after 
majority — Jurisdiction of Court to order executio 7 i — 
Omission to object before attachment — Waiver — 
Mstoppel. An order under s. 34 of the Guardians 
and Wards Act directing a guardian to pay a sum 
of money out of his ward’s estate for the marriage 
expenses of a person dependent on his ward is 
neither a decree nor an order executable as a decree 
under the Civil Procedure Code, and cannot be 
enforced against the ward after he has attained 
majority and the guardian has been discharged. 
There being an initial want of jurisdiction in the 
Court to execute such an order, the omission of the 
ward to object, after notice, to an order for attach- 
ment of his property, does not estop him from 
objecting to the jurisdiction of the Court to sell 
the property ^ after attachment. SomaJcJca v. 
Ramiah, I. L. R. 36 Mad. 39, referred to. Pae- 
VATH: MMAL V. ChOKKALINGA ChETTY (1917). 

1. L. R. 41 Mad. 341 

GUARDIANSHIP. 

See Mahomedan Law— -Maeeiage. 

1. L. R. 45 Calc. 878 


HIGH COURT RULES (U. P. 1908). 

See Civil Peocebuee Code (1908), s. 

122 . . . I. L. R. 40 All. 1 

HIGH SEAS. 

Offence committed by a 

foreigner on a foreign ship — The ship 18 miles off 
Karwar coast — Jurisdiction of British Indian Court 
io try the accused — Admiralty Offences (Colonial) 
Act (12 c& 13 Vic., c. 96)— Statute 23 d' 24 Vic., 
c. 88. Merchant Shipping Act (57 d 58 Vic., 
c. 60), s. 686. The accused who was a subject of 
the State of Junaghad, committed an offence on a 
ship owned by a subject of the Junaghad State, 
when it was on the high seas some 18 miles off the 
coast of the Kanara District. A question having 
arisen whether he could be tried for the offence by 
the First Class Magistrate of Karwar. Held, that 
the Magistrate had no jurisdiction to try the 
accused. Empeeoe v. Putnja Guni (1917). 

I. L. R. 43 Bom. 334 


HINDU law- 


- 

Col. 

adoption 
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HINDU LAW— eonfd. 


Leprosy 




CoL. 

156 

Mortgage 




156 

Partition . . 

m 

• 

• 

156 

Religious Office 

• 

• 

• 

158 

Reversioners . 

• 

• 

• 

158 

Stridhan 

• 

* 

« 

161 

Succession . 

* 

• 

* 

161 

Surety , , 

* 

• 

• 

161 

Winow 

• 

• 

• 

161 

Widow’s Estate , 



• 

162 


See Teaksfbe or Peopeety Act {IV or 
1882), s. 6 (a) . 1 . L. R. 40 All. 692 


HINDU LAW— ADOPTION— confe/. 
judicata ES enacted in s. 11 of the Code of Civil 
Procedure, 1908, was not strictly applicable, as the 
appellants _ (plaintiffs) were not parties to the 
widow’s suit against the adopted son, and did not 
claim, through a party to that suit, yet the principle 
of res judicata had been rightly applied by Courts* 
in India so as to bind reversioners by decisions in 
litigation fairly and honestly given for or against 
Hindu females representing estates. In the* 
absence of ail authority their Lordships could not 
decide that a Hindu lady, otherwise qualified to 
represent an estate in litigation, ceases to be so 
qualified merely owing to personal disability or 
disadvantage as a litigant, although the merits of 
the case were tried, and the trial was fair and 
honest. Risal Singh v. Bal’want Singh (1918). 

I. L. R. 40 All. 693 


HINDU LAW— ADOPTION. 

1. — — — Adopted person 

having no son horn hut having one in conception — 
Such son passes into the adoptive family. At the 
time when a person was adopted he had no son 
born but had a son -who was conceived. A ques- 
tion having arisen whether such a son passed on 
adoption into the adoptive family. Heldj that for 
all purposes of succession and inheritance the legal 
entity of the after-born son must be taken to date 
from the date of his birth ; and that, therefore, 
the after-born son passed into the adoptive family. 
Advi bin Pakikappa t\ Fakirappa Aditeppa , 

• • . . L L. R. 42 Bom. 54’? 

2 . — " Adopt io7i hy ividcav 

of son to deceased husband— .Subsequ cut i>uif hy her 
to set aside adojdion on ground that she had no 
mithority — Estoppel, disinissal of suit on ground of 
— Decision by Privy Cornell tliai she luuf authority : 
and^ that adoption was valid — Decree properly made 
against ividow represenilng estate, binding effect of on 
reversioner— Bes judicata— Civil Procedure Code i 
{1908), s, 11. After adopting a son to her deceased i 
husband a Hindu widow in a suit by an alleged ! 
reversioner against her to set aside the adoption j 
on the ground that she had no authority from her i 
husband to make the adoption alleged in her i 
written statement and stated in Court, through her i 
pleader that she had authority to make the adop- ! 
tion, and that it was valid. The suit was dis- ; 
missed because the plaintiff was found not to be a : 
reversioner. The widow then brought a suit ! 
against the adopted son to set the adoption aside, i 
pleading that she was not vested with authority i 
from her husband to adopt and denied having made I 
the adoption. The adopted son contested the suit i 
and it was decided by the Courts in India on the I 
ground that the widow was estopped from main- 
taining it, ^ On appeal, however, the Privj" Council 
raised an issue as to her authority to adopt, and 
held on the evidence on that issue that the adoption 
was valid. In a suit by an alleged reversioner to 
the estate of her husband against the adopted son 
for a declaration that the adoption was invalid i 
and for possession of the estate. Held, that not- I 
withstanding the personal estoppel which bound | 
her, the widow represented the estate on the i 
question of fact as to whether the defendant j 
(respondent) had or had not been validly adopted, I 
and that she represented it within the meaning of 1 
the rule laid down in Katama Natchiar v. The I 
Baja ^ of SMvagunga, 9 Moo. I, A,, 539, and under 1 
the circumstances the decree against her would I 
bind the reversioners. .Though the rule of res 1 


3. of nearest 

sapindas not sought — Consent of remote sapindas 
whether sufficient — Krimvledge that sapinda will 
refuse, whether a good p'cnmd for not asking for his 
consent. In the Dravida country an adoption by 
a Hindu widow having no authority from her 
deceased husband to adopt, made mtii the consent 
of remote sapindas but without asking for the 
consent of the nearest sapindas is invafid. It is 
immaterial that the widow knew that the nearest 
sapindas, if asked for their consent, would have 
refused, it. Collector of Madura v. Mootoo Ba^na- 
linga Safhupathy, 12 Moo. I. A. 307, 400, 440.. 
Venkata Krishna Bao v. X^'enkaia Ba^na Lakshmi,. 
L L. B. 1 Mad. 174, 190 ; L. B. 4 1. A., 1, 13„ 
14, and Baglmnoda Deo v. Brozo Kishore Patta 
Deo, 1. L. B. 1 Mad. 69 ; s. c., L. R. 3 I. A. 154,. 
discussed and followed. Queere : Whether the* 
widow of a co -parcener, w’ho died in or before 1853 
could adopt a son in 1896 after the joint family 
property had vested in the widow of his brother's 
son ? Veer A BAS AVAR A JU V. BALASURyA PRASADA 
Bao (1918) . . . I. L. R. 41 Mad. 99a 

4. — ' Adoption by widow 

— Go7isent of Sapindas — Bevocatimi of eo 7 ise 7 it, effect 
of — Arhiti’ary revocation, tvhether competent — Delay 
in adoption or death of Sapinda, effect of— Divesting 
of estate. A Sapinda, who has given his consent 
to a widow to make an adoption to her husband,, 
caimot arbitrarily withdi'aw Ins consent before it is 
acted upon by the widow. The party giving his 
consent can deliberately revoke it for justifiable 
reason, but where no reasons are given by him. 
Courts will not find out a justification for the 
revocation. Mere lapse of time without more, or 
the death of the consenting SapiTida will not put 
an end to a consent freely and bond fide granted.. 
The assent of the Sapinda is presumptive evidence 
of the goodness of the act of adoption by the 
widow. Analogy of the rules as to consent of the 
nearest reversioner to an alienation by a widow 
applied. Sri Virada Pratapa Raghunada Deo v 
Sri Brozo Kishore Patta Deo, L L. B. 1 Mad. 69,. 
BUmappa v. Basawa, I. L. B. 29 Bom. 400 j 
Karasixpha v. Parthasa7'athy, 1. L. B. 37 Mad. 199, 
referred to. Mami v. Subarayar, I. L. B. 36 Mad.. 
145, 2md\8uhrah77ianya7n v. yenka7nma, I. L. B.. 
26 Mad. 635, esylained. Where a widow, having 
succeeded as heir to her adopted son who died 
unmarried, adopted, with the consent of the nearest 
Sapinda, another son to her late husband, the 
latter would divest the estate vested in the adoptive 
mother, whether the estate w^as the ancestral or 
the self -acquired property of the first adopted son 
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BINDTJ LAW-ADOPTION— 

Vallanhi Vendata Krishna Kao v. Tenhata Hama 
Zal'shmi, I, L. R. 1 Mad. 174, and Mmsumat 
Bhoobum Noyee Debia y. Ram Kishore AcTiarj 
■Chowdry, 10 Moo. 1. A. 209, referred to, Subya- 
27ABAYANA V. RaMADOSS (1917). 

I. L. R. 41 Mad. 604 

5 ^ B^yamnshyayana 

Jorm — PresumfUon. Under Hindu law, in tlie 
absence of any express agreement to the effect that 
the adoption was to be in the JDvyamushyayana 
form, it must be presumed to be an ordinary adop- 
tion. Laocmipaiirao y. Venkatesh, I. L. R. 41 
Bom. B15, followed. Htjcheao Timmaji v. Bhima- 
BAO Gtjbtjbao (1917) . I. L, R. 42 Bom. 277 

6. Successive adop- 

tions — Limit for exercise of power to adopt — Death 
of first adopted son leaving toidow but no son — 
Second adoption by widow of previous owner of 
Impartible zconindari — Family governed by Mitak- 
shara Law — Divesting of property by adoption — 
Rule that adoption must be made to last male owner. 
A, the holder of an impartible zemindari and a 
member of a joint family governed by Mitakshara 
Law, gave authority to his wife to adopt a son to 
him. On *4^'J death his brother R took possession 
of the property. The widow subsequently adopted 
a son B who recovered the estate of R and held it 
until 1906, when he died leaving a widow but no 
son. A descendant of R then took possession of 
the property but died in the same year, and was 
succeeded by his son the respondent. In 1907 A^s 
widow purported to make a second adoption to A 
under the authority from him by taking in adoption 
the appellant. In a suit brought by him to recover 
the zemindari : HeM, that the law imposed a 
limit within which a widow can exercise a power 
of adoption conferred on her, and the limit to her 
power was reached when B died after attaining 
full legal capacity to continue the line of descent 
either by a natural born son, or by the adoption 
to him of a son by his own widow against whom it 
had not been established (she not being a party 
to the suit) that she had no power to adopt. This 
•conclusion was in no way in conflict with the pre- 
vious decision of the Board in Raghunada Deo v. 
Broza Kishore Paita Deo, I. L. R. 1 Mad. 69 ; 
L. R. 3 I. A. 154. It was therefore not necessary 
to decide whether the authority to adopt empowered 
Ala widow to take a second adoption. SIadaka 
-Mohana Deo v. PuBirsHOTTHAiMA Deo (1918). 

I. L. R. 41 Mad. 855 

HINDU LAW— ALIENATION. 

• 1. Mortgage by 

manager of joint family mho was not father of the 
'Other members — Burden of proof of legal necessity 
Jor mortgage — Where no necessity proved the interest 
of such manager not saleable in enforcement of mort- 
gage — Mortgage only operative to the extent to which 
■the mortgage money loas proved to be necessary. The 
mortgage of joint estate made by the manager of 
a joint family who is not the father of the other 
members of the family can only be justified so far 
as it is wanted for the joint family purposes. If 
"the necessity cannot be established by direct evi- 
dence, it may be assumed if it can be shown that 
reasonable care was taken to ascertain if such 
circumstances exiked, and the, transferee acted in 
■good faith [s. 38 of the Transfer of the Property 
Act (IV of 1882)]. In either case the burden of 
•proof lies on the person who claims the benefit of 


HINDU LAW— ALIENATION--oo7?cZ^e. 

the mortgage. Bhmga Chandra Dhur Biswas v. 
Jagat Kishore Acharjya Chaudhuri, I. L. R. 44 Calc. 
1S6 : L. R. 43 1. A. 249, followed. There was no 
difference between the burden of proof when it is 
desired to support a mortgage made by a manager 
of a joint estate, and that which is required to 
support the mortgage made by a widow who has 
only a similar limited power of disposition. If the 
debt was not incurred for family necessity, the 
interest of the manager of the family -with respect 
to mortgages in the same province as that from 
which the present case has been brought, cannot be 
sold in enforcement of the mortgage. Lachman 
Prasad v. Sarnam Singh, I. L. R. 39 All. 500 ; 
L. R. 44 I. A. 163, referred to. In the present 
case the mortgagee had only discharged the burden 
thrown upon him of proving necessity for the deed 
to the limited extent as held by the High Court 
and the security, therefore, stood only to the 
limited extent proved, A:j^abt Ram v. Collectoe 
OF Etah (1917) . . I. L. R. 40 All. 171 

2. Widow^s aliena- 

tion, not for necessary purpose — Subsequent adoption 
— Right of adopted son to set aside alienation and 
recover alienated property. A Hindu widow ahen- 
ated certain properties for a purpose not binding 
on the inheritance, and thereafter adopted a son. 
Held by the Pull Bekch, that the alienation was 
not binding on the adopted son and that he could 
sue, during the life time of the widow, to set aside 
the alienation and recover the properties so alien- 
ated, his cause of action arising from the time of 
his adoption. Sreeramulu v. Krlsiamma, I. L. R. 
26 Mad. 143, overruled. Boncmall Roy v, Jagat 
Chandra Bhowmick, I. L. R. 32 Calc. 669, and 
dictum in The Collector of Madura, v. Mooiioo 
Ramalinga Saihupathy, 12 Moo. I. A. 397, 443, 
followed. VaIDYANATBA SaSTBI U. SAtMTEEI 
Ammal (1917) . . . I. L, R. 41 Mad. 75 

HINDU LAW— BOND. 

/Suit on bond executed 

by deceased Hindu against his widow and brothers — 
Form of decree. Plaintiff, after the death of the 
obligor, a Hindu, sued his widow and brothers to 
recover the amount due on a bond. It was found 
that the obligor and his brothers were joint. Held, 
that the plaintiff was still entitled to a decree 
against the widow which might be executed against 
any self-acquired property of the deceased obligor 
n her hands. Pahalwab Sibgh v. Jabei (1917). 

I. L. R. 40 AU. 17 

HINDU LAW— CONVERSION. 

Conversion of a Hindu 

widow to Muhammadan and marriage with a Muham- 
madan — Sec. 2 of Hindu WidoiPs Re-Marriags Act 
(XV of 1856) — Forfeiture of Hind'u husband's .estate. 
Held by the Full Bench (Seshagibi Ayyab, J., 
dissenting), that a Hindu widow, who becomes a 
Muhammadan, forfeits under the Hindu Law, by 
her re-marriage, hex interest in her Hindu husband’s 
estate. Murugai v. Viramakali, I. L. R. 1 Mad 
226, followed. Moniram Koliia v. Kery Kolitani, 
1, L. R. 5 Calc. 776, distinguished ; Chowdappa v. 
Harasaryvma, 23 Mad. L. T.- 81, overruled. Held, 
further, by Wallis, C . J . (Oldfieli), J ., and 
SESHAGrai Ayyab, J., coiiira) — She forfeits also 
under s. 2 of Act SV of 1856, which only embodied 
the existing law on the subject. Per Seshagibi 
AyYjIE j,— Neither bj- Hindu Law nor by section 
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HINDU LAW-CONVERSION— co7zc?iZ. 

2 of Act XV of 1856j which is only an enabling Act, 
does she forfeit her interest. Vitta Tayaramma 
V. Chatakokdu Sivayya (1918). 

I. L. R. 41 Mad. 1078 

HINDU LAW— CO-TARCENERS. 

1, Co-pa room r s — 

JtinioT member of a joint Hindu family — Bond in the 
name of manager — Payment to a junior' member 
during lifetime of manager — Liability of promisor — 
Discharge — Rule as to co-heirs and co-promisees — 
English Laiv. Payment made to a junior member 
of a joint Hindu family during the lifetime of its 
manager in whos.^ favour a bond has been executed, 
will not discharge the promisor from his liability 
under the bond. Rule as to co-heirs applied, and 
the rulings as to co-promisees considered, and cases 
reviewed. Aykalamma v. Chenchayya (1917). 

I. L. R. 41 Mad. 637 

% Mitahshara joint 

family — Power of adult co-parcener to appoint by will 
a guardian for minor co-parcenef s property. Held 
by the EuU Bench, that the only adult co-parcener 
of a Hitajkshara family consisting of himself ani 
his minor co-parceners, is not competent to appoint 
a testamentary guardian to the eo-x)arcenaiy jiro- 
peities of the minor co-parceners. Cases on the 
subject reviewed. Chixdaaibaea Pillai v. Raxoa- 
swAm Naicker (1918) . I. L. R. 41 Mad. 561 

HINDU LAW— CUSTOM. 

Su'd by widow for mni7t- 

taiance — Alleged custom of forfeiture of right by 
%L'idoiv 7iot residing in the family dwelling -house — 
Chisto^iii, if applies when ahseuct due to just and 
reasonable cause. VTiere the plea set up in defence 
to a suit for mamtenance by a widow w’ho had 
ceased to reside in the family dwelling-house was 
a family custom under which, it was alleged, a 
widow, imless she resided at the place appointed 
for her residence, forfeited her right to mainten- 
ance : Held, that such a custom, even if estab- 
lished, does not deal wdth the question of an absence 
from the appointed residence due to just and rea- 
sonable causes. Braja Sxti^dab Deb v. Sw"AR^•■A 
Mae-jarI Dei (1917) . . 22 C. W. N. 433 

HINDU LAW— DEBT. 

Promissory 7iote exe- 
cuted by father befm'e pariitmi — Re^xewal of the note 
by father after partition — So7i‘s liability on such 
note — PioTis obligation to discharge father's debts, 
extent of. A Hindu son is not liable during his 
father’s lifetime on a promissory note executed by 
his father after partition in renewni of a note 
executed by the father before partition. The 
recent decision of the Judicial Committee in 8ahu 
Ram Chandra v. Bhup Sing, L. B. 44 I. A, 126, 
does not overrule the long line of decisions as to 
the right of the creditor of a Hindu father to sue 
the father and the sons for an antecedent debt 
incurred by the father for purposes neither illegal 
nor immoral and to attach and to bring to sale the 
interest of the sons as well as of the father in 
execution of the decree in such a suit. Per 
Ktjmaraswami Sastklyar, J. The decision in 
Sahu Bam Chandra v. Bhup Sing, L. B, 44 L A. 
126, makes it clear that it is the primary duty of 
the father to pay debts incurred by him not for 
any family necessity but for Jus own prirposes and 
that the pious duty of the son assuming that it 
arises at -aU during the lifetime of the father. 


HINDU LAW— DEBT— co?2cM. 

arises only if the father’s share or his self-aequisi- 
tions are insufficient to meet the debts. Peda 
Veekaena i \ Sreeeivasa Deekshatttlit (1917). 

I. L. R. 41 Mad. 136 

HINDU LAW— ENDOWMENT. 

Religious endow7nent — 

Guardian of yyimor Mahani of Math — Power of dis- 
position over Asthal property and acquisitiems there- 
out and income thereof — Debts of Alahant when binds 
Math — S7iif to set aside sale by successor. The 
whole assets of an AsiJial or Math are vested in the 
Maha7it as the owner in trust for the institution ; 
and although large administrative powers are i:n- 
doubtedlj' vested in the reigning MahaixU the trust 
does exist and must be respected. Held, that in 
this case a -vdllage, L., attached to the Asthal, was 
endowed property subject to the trust set out in 
the grant, and all acquisitions with the incomo 
thereof were subject to the same trust. A guardian 
of a minor Mahant has no larger powers of disposi- 
tion over endowed property than the actual* 
Mahant In the absence of a necessity w’hich 
would make the debts contracted by iiim binding 
on the institution, the Mahant has no pow'er tc 
alienate its propjerties for the purpose of discharg- 
ing those debts, and if the Asthal was not liable 
for such debts his successor would be clearly 
entitled to have the sales set aside. A fortien'l the- 
same considerations apply to the dealings of the- 
guardian of a minor Slahaiit, and the ^tter can 
sue to have the guardians’ sales set aside cn the- 
same irrounds, Bastjbeo Roy v. BIahaet Jugal 
Kishwar Das (1918) . . 22 G. W. N. 841 

HINDU LAW— FAMILY BUSINESS. 

See CoETRACT Act, s. 239. 

I. L. R. 41 Mad. 824 

HINDU LAW— GIFT. 

1. Gift for religious 

purposes — Hmdu widow ca7i make a gift for religious 
purposes of a reasonable poiiion of her Imshandi's 
property — Civil Prccedui'e Code {Act F of 190 S ), 
0. XXVI, r. 1 — Co7mnusio7i to examhie tcitnesses. 
It is not competent to a Hindu widow to make a 
religious gift of the whole or practically the whole- 
of her husband’s property for the religious benefit 
of her husband. The Courts should not all^w 
witnesses to be examined on commission without 
adequate reasons. Paeachaed Chhot.^lal v.. 
Manohaelal Naeblal (1917). 

L L. R. 42 Bom. 136 

2. Gift to Hdidu 

feoxiale — Construction of doc7i7ne7if — “ Malik ?? vs- 
taqil.^^ A Hindu, being the full owner of certain 
property, made a gift thereof to his widowed 
daughter-in-law, describing the donee in the deed 
as 7nalik 7nustaqil. There was no circumstance to 
counter-indicate that the donor intended that the- 
donee should take less than the full estate in the 
property comprised in the deed. Held, that the 
donee took all the estate of the donor, Suraj7nani 
V. Babi Nath Ojha, I. L. B. SO All. S4, referred to. 
Kaulakhi Kuewar V. Jai Kishae Siegh. 

1. L. R. 40 AU. 675 

HINDU LAW— GRANT. 

Grants made of pro- 
perties for non-religious ajid for religious and chari- 
table p^irposes by Baja of Tanjore to Ms guru th ’ 
ancestor of the parlies — Suit for partition — Dispufe^ 
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whether granted to the guru 'personally or to the office 
of head of a mutt held by him — Perpetual conducting 
of food chatram and building agrahar — Private 
charities, management of — 1;^ on-religious properties, 
liable to partition — Charities not liable. Grants of 
the property in suit had been made by the Raja of 
Tanjore from time to time to the ancestor of the 
parties a holy man whom the Raja brought to 
Tanjore as his guru. Some of the grants were for 
non-religious purposes and others for religious and 
■charitable purposes in connexion with a mutt 
founded when the guru came to Tanjore ; and the 
properties descended to a joint family the adult 
-members of which consisted of three brothers, the 
eldest of whom (the appellant) was the manager 
of the joint family and the head of the mutt. To a 
suit by the second brother (the first respondent) to 
have partition of the non-religious properties, and 
as to the religious and charitable properties for a 
.-scheme of management in which he claimed a 
share, to be settled by the Court, the other brothers 
were made defendants, the youngest brother (as 
second defendant-respondent) supporting the plaint- 
ifi-appellant. Held, as to the non-religious pro- 
perties (upholding the decision of the Courts in 
India), that there was nothing in the documentary 
■evidence (the original grants, and confirmatory 
inam grants made by the Government after the 
escheat of the Tanjore Raj) or in any of the other 
■circumstances of the case to take the descent of 
“the properties out of the ordina-y rule of inherit- 
ance, and they were therefore liable to partition. 
'The objects for which the religious and charitable 
properties were given were described in the grants 
as being for the purpose of perpetually conduct- 
ing a food chatram near the tomb of a holy man, 
and in one case of making an agrahar by building 
houses round the holy place.’' Held (reversing the 
decision appealed from), that there was sufficient 
indication in the grants and in the surrounding 
-circumstances of the case that a devolution of the 
management to the heirs of the original donee was 
inconsistent with the purposes of the founder who 
must be deemed to have intended that the religious 
charities should be administered by the man who 
■was head of the mutt, to which office the eldest 
-son of the previous holder would succeed, the office 
not being the subject of partition, but being in- 
divisible among the members of the family, and 
the principles to be applied being those laid down 
in Jafar v. Aji, 2 Mad. H. C. P.19 and Trimbak v. 
Lahshman, 1. L. P. 20 Bom. 495. Even if this 
were not so, gucefre whether the rules laid down in 
•some cases as to the devolution of the management 
■of private charities such as the support of a family 
idol would be applicable to charities such as those 
in Question. SErHtrBAHASWAMiAn V . Mebuswa- 
hiab (1917) , . . I. Ii. R. 41 Mad. 298 

BINDU LAW— INHERITANCE. 

— Exclusion from 

Inheritance — MitaJcshara Law — Blindness, not a 
disqualification unless congenital. The appellant, 
as his only child and heir, sued for the property of 
her father, a Hindu who had become blind in the 
early years of his life, and remained so until his 
death, and had taken his separate share of the 
iamily property under a decree made on a com- 
promise of a suit for partition brought against him 
by his younger brother, they having lived together 
as members of a joint f am ily governed by the law 
of the Mitakshara. The defence by his brother. 
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against whom the suit was brought, was that there 
had been no partition and that on his brother’s 
death he became entitled to the whole family pro- 
perty by survivorship. He contended that his 
brother’s blindness was congenital which excluded 
him from inheritance ; but that even assuming he 
was not bom blind but became so after birth he 
was, according to the Mitakshara law of the Benares 
school, excluded from participation of a share, 
inasmuch as the blindness occurred before the 
alleged partition. Held, that blindness to cause 
exclusion from inheritance must be congenital. 
Mere loss of sight which has supervened after birth 
is not a ground for .disqualification. Incurable 
blindness, if not congenital, is not such an affliction 
as under the Hindu Law excludes a person from 
inheriting. Sarvadhicari’s Hindu Law of Inherit- 
ance, page 956, referred to. Mohesh Chunder Roy 

V. Chunder Mohan Roy, 14 B. L. R. 275 ; 23 Suth. 

W. R. 78, and Murarji Qokuldas v. Parvatibai, 

I. L. R. 1 Bom. 177, approved and followed. 
Gunjeswab Kuwab V . Dubga Peashad Singh 
(1917) . . - . . I. L. R. 45 Calc. 17 

2. Inheritance — De- 

scent of taluqa in Oudh — Oudh Estates^ Act {I of 
1869), ss. 7, 8, 10, 22 — Sanad granting descent by 
primogeniture — Properties subsequently acquired — 

‘ Accretions ’ and ‘ properties appurtenant to taluqa ’ 
— Property purchased by taluqdar — Intention to vary 
descent — Substitution of villages by Government — 
Crown Grants Act {XV of 1895), s. 2 — Power of 
Crown to alter or limit descent — Ho such power in 
subject. In British India the Crown has power to 
grant or transfer lan^^, and by its grant or on the 
transfer, to limit in any way the descent of such 
lands. But a subject has no right to impose upon 
lands or other property any limitation of descent 
which is at variance with the ordinary law of 
descent applicable to the particular lands or pro- 
perty so dealt with. The present appeal related 
to a taluqa granted in 1861 by the Crown to a 
Hindu, the grant containing a condition that “ in 
the event of your d3dng intestate or of your 
successor dying intestate, the estate should descend 
to the nearest male heir according to the rule of 
primogeniture.” On the death of one of the holders 
of the taluqa a suit was brought, which in 1905 
came on appeal to the Privy Council for decision 
as to the succession to the deceased taluqdar’s 
estate, and an Order in Council was made which 
declared that “ the taluqa as constituted at the 
date of the sanad with accretions (if any) or pro- 
perties (if any) appurtenant to the taluqa” passed 
to the appelkint as the next male heir according 
to the rule of primogeniture ; but that the residue 
of the property passed to the respondent, and the 
suit was remitted to India for determination nnder 
the Order in Council. There was no allegation of 
any family custom of primogeniture. On appeal 
from the final decrees of the Judicial Commis- 
sioner: Held, that under the Order in Council 
villages substituted by the Government for some 
of those held under the sanad, and a h-ouse granted 
by the Government after 1861 to the taluqdar, for 
his use as taluqdar, passed to the appellant as 
taluqdari property; but that villages purchased 
after 1861 by the deceased taluqdar passed to the 
respondent as non-taluqdari property, and it was 
immaterial whether it was or was not the intention 
of the deceased taluqdar to incorporate them with 
the taluqa. Rajindba Bahabtjb Singh y. R.iGHH- 
BANS Khnwab (1918) . I, L. R. 40 All. 470 
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3. Exclusion of un- 

chaste female from inheritance. The rule as it 
obtains in the Bengal School of Hindu Law is 
that any female who was unchaste before the 
sucession opened out is excluded from the inherit- 
ance. Rajabala Dasi V. Shayama Chaban 
Baneejee (1917) . . . 23 a W. N. 566 

4. Inheritance — Ille- 

gitimate son — Right of 'putative father to succeed as 
heir. Held by the Full Bench : — Where an illegi- 
timate son, who if he had survived his putative 
father, would have inherited his estate either alone 
or along with others, dies leaving no issue, widow 
or mother, his putative father is entitled to succeed 
as his heir. Jogendro Bhupati Hurrochundra Maha- 
patru V. Niiyanand Man Sing, I. L. R. 18 Calc. 
151, and Sadu v. Baiza and Genu, I. L. R. 4 Bom. 
37, applied. Subramania Ayyar v. Rathnavelu 
Chetty (1917) . . . I. L. R. 41 Mad. 44 

HINDU LAW— JOINT FAMILY. 

1, — Mitahshara law — 

Managing member, blending accounts of self-acquired 
property and joint property — Mutual exchanges on 

deorh^'' partition of joint property for self -acquired 
property — Deeds of gift of joint ancestral property 
set aside. Three brpthers were members of a 
Mitakshara joint family, D being the managing 
member and guardian of K who was a minor. 
The family property consisted partly of joint pro- 
perty, and partly of proj)erty w'hich came to them 
from the estate of a deceased brother. Only one 
account book was kept for the joint shares of the 
latter property, and that system of book-keeping 
which began in October, 1S7S, was continued till 
February, 1880, when K came of age. Xo separate 
book was thereafter kept by or for D in respect of 
the property which had como to them from their 
brother’s estate ; but there was one account for 
ail D'^s receipts from all sources whether it was 
income from the joint family property, or from that 
which had been acquired from the brother’s estate 
or any other sort of revenue, and similarly for all 
his expenditure of whatsoever kind. Further, on 

a deorh ” partition, that is, an actual partition 
►of the several properties constituting their estates, 
mutual exchanges were made whereby D gave up 
his share in some ancestral family property for the 
share of A" in the property acquired from the 
brother’s estate. In a suit by D’s son and grand-* 
sons (the appellants) after the death of D to set 
•aside deeds of gift made by i> in favour of the 
respondents, on the ground that they, had been 
made’ out of the joint ancestral property, and were 
'therefore invalid. Held (reversing the decision of 
“the High Court), that the property coming from the 
brother’s estate to the members of the family as 
collateral heirs was seif-acquired property ; that 
by blending that property with the joint property 
:xn the accounts, and by the mutual exchanges 
made on the partition, D had thrown it into the 
►common stock, and thereby converted it into 
ancestral family estate. All the properties pur- 
portmg to be conveyed to the respondents by the 
'deeds of gift were joint family properties over 
which D had po power of disposition, and the 
appellants were ' entitled to recover . them. Sufaj 
Umain v. Rolan Lai, I. L. R. 40 AIL 1S9 ; L. 
R. 44 I. A. 201, followed. Radhakaist Lae v. 
FTazma BEatFM (1917) . I. L. R. 45 Calc. 733 

2. — Mitakshara Law 

^-^ains obtained in business by memher who had 
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received an ordinary education at expense of the joint 
family — Gains of science or learning — Gains obtained 
by shill, mental ability and individual effort. There 
is no authority in the Mtakshara for the contention 
that the gains made personahy, and -without the 
aid of the joint funds, by a member of a joint 
family who received an ordinary education suitable 
to his position as a member of the family to which 
he belonged, should in la-w be regarded as partible, 
and not as his self-acquired property. The author 
of the ^Mitakshara must have been writing of educa- 
tion — “ learning ” — such as he knew it to be ; and 
when he laid down that the gains obtained by one 
of the members of a joint family from an education 
received at the family expense should be partible, 
he could not have intended that such gains should 
include gains which were the result, not of the 
education received at the expense of the joint 
family but of the peculiar skill, mental abilities 
and individual effort, in applying and improving 
such education, exercised by the member who had 
been so educated. The question of whether a 
member of a joint family carried on his business 
personally for his own personal benefit without 
detriment to the joint family funds, or carried 
on such business as a member of the joint family, 
for the benefit of the joint family, is a question of 
fact to be determined on the e\ud'ence. SIetharam 
Ramrakhiomal 0. Rewacha^^b RA2HRAKHI0MAL 
(1917) . . . , 1. L. R. 45 Calc. 666 

3. Impartible zemin- 

dari — Right of jiniior members of family to mainten- 
ance — Custom of impartibility — Ko co-parcenary in 
impartible estate — Exceptions are subjects of special 
texts in Mitahshara — Custom or usage brought so 
repeatedly before the Courts as to be recognized becom- 
ing law without necessity of proof. In the absence of 
special custom the grandsons of a deceased zemin- 
dar are not entitled to maintenance out of he 
impartible estate in the hands of his successor. 
This follows from the fact that in an impartible 
zemindari there is no co-parcenary. Sartaj Kuari 
V. Deoraj Kuari, I. L. R. 10 All. 272 ; L. R. IS 
I. A. 15 ; and Venhaia Surya Mahipati Rama 
Krishna Rao v. Court of Wards, I. L. B. 22 Mad. 
393 ; L. R. 25 I. A. 83, followed. Bachoo . y. 
Manhorebai, 1. L. R. 29 Bom. 51, 58, approved. 
The view taken in the Madras Courts prior to the 
cases above cited that there was joint property in 
an impartible zemindari which only fell short of 
co-parcenary because by custom there was no right 
to partition is no longer tenable. The right of 
sons to maintenance in an impartible zemindari 
had, been so often recognized that it is not necessary 
in each case to prove a custom. There are other 
persons entitled to maintenance either by reason 
of their exclusion from the succession owing to 
personal disqualification or by reason of personal 
relationsbip to one of the line of zemindars, but 
the latter class does not include grandsons. Y ar- 
ia^ adda Malikarjuna Prasada Nayudu v. Yarlagadda 
Durga Prasada Nayudu, I L. R. 24 Mad. 147 f {155\ 
L. R, 27 I, A. 151, 157 and Nilmony Singh Deo v. 
Eingoo Lall Singh Deo, I. L. R. 5 Calc. 255, 259, 
approved. In the present case no special custom 
had been proved or even alleged ; and the claim 
was not based on personal relationship. Rama 
Rao V. Rajah oe Pityaphr (1918), 

I. L. R. 41 Mad. 778. 

4. Joint Hindu 

family — Partition in ignorance of rights by the widows 
of the family — Gift by one widow with the coment of 
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the widow of the last male holder — Suit by the latter 
to recall gift for breach of -conditions — Subsequent suit 
by reversioner to recover possession of the property 
gifted away — 'Whether the suit barred by res judicata 
— Widens s power of representation, extent of — 
Adverse possession — The Indian Limitation Act {IX 
of 1908), Sch. I, Arts. 141, 142, 144.^ Three brothers 
S, P and M constituted a joint Hindu family. M 
survived S and P and died in the year It* 18. Each 
of the brothers left a widow. The widows of S 
and P persuaded F, the widow of M, to make a 
partition of the entire property as though each 
v'idow were entitled of her own right to one>third. 
This having been done, in the year 1880, the 
widow of 8 acting as the agent of F and with 
her consent made a gift of the property in suit 
to the defendants. The widow of P was also 
joined in that gift. In 1904, V brought a suit to 
recover property gifted away alleging that she 
had consented to and approved of the gift upon 
certain conditions which w'ere not complied with 
by the donees. The defendants resisted the suit 
on the ground that they were not donees of F, 
that they had received the property from the 
widow of 8 and held it adversely to F and to 
any estate she represented. The suit was dis- 
missed as barred by limitation. In 1911 F died 
and a suit was instituted by the plaintiff, her 
daughter, as heir and reversioner of the estate of 
her father if. A question having arisen whether 
the suit was barred by res judicata. Held, that the 
suit was not barred by res judicata as F did not 
fully represent the estate in her suit of 1904. The 
decision in that suit was not infer parties nor was 
it a decision in rem and moreover the ground of 
Ws claim in that suit bad nothing in common with 
the plaintiff’s suit. The plaintiff also claimed not 
through F but in her own right as the reversioner 
of her father M. Katama Naichiar v. The Rajah 
of Shivagunga, 9 Moo. 1. A. 539, discussed. During 
fche continuance of a widow’s life estate, adverse 
possession which begins in and runs its course before 
that life estate terminates, will be no bar to rever- 
sioners. Nor will litigation by the widow in the 
enjoyment of such a life estate, whether she he 
plaintiff or defendant, represent the estate fully so 
as to give rise to a bar of res judicata against rever- 
sioners if such litigation is qualified and personal 
to the widow or has arisen out of acts of her own 
affecting the estate during her own life estate 
therein. Sxtbbi v. Ramkbishnabhatta (1917). 

I. L. R. 43 Bom. 69 

5. — — Mitahshara 

— Managing member "keeping accounts of joint funds 
and of his own self-acquired property in same 
account book-^Pntries in such book evidence of in- 
tention to make self -acquired property joint — Pur- 
chases made in name of son-in-law out of funds so 
blended to provide for son-in-law — Statement to that 
egect made by manager admissible as being against 
Ms own interest — Benami deeds — Civil Procedure 
Code {1882), s. 317. With respect to a Hindu 
joint family the law is that while it is possible 
that a member of the ■ joint family can make 
separate acquisitions, and keep moneys and pro- 
perty so acquired as his separate property, yet the 
question whether he has done so is to be judged 
by all the circumstances of the case. Where a 
member of a joint Hindu family at Lucknow, who 
had made considerable savings from. Ms earnings 
as a pleader at Hardoi, where he was entrusted 
with the management of the joint family property 
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at that place, eventually became managing member 
of the joint family at Lucknow, kept the accoimts 
of the joint property and of Ms own separate 
earnings in one account book and had purchased 
properties in the name of Ms son-in-law out of the 
sums entered in the account book. Held, that by 
so blending his private savings with receipts and 
payments on joint account, he showed an intention 
to make them joint property, and they must be 
presumed to be joint. But it did not follow that 
all purchases entered in the book were made for 
the joint family. As regarded, the purchases in 
the name of his son-in-law, his statement that they 
were made to provide for the son-in-law was a 
statement against Ms own interest and therefore 
was admissible in evidence. Such a statement 
together with the other evidence in the case was 
sufficient to give the son-in-law' a title to the 
subject of such purchases as against the claim 
of the joint family. Subaj Nabaht v. Batan 
Lal (1917) . . . I. L. R. 40 All, 159 

HINDU LAW— LEPROSY. 

, Development of leprosy 

not a disqualification as regards capacity to deal with 
property. There is no principle of Hindu Law 
under which a person who contracts the disease of 
leprosy is thereby disqualified from dealing wdth 
his own property or from dealing with joint family 
property so as to bind Ms sons, provided the alien- 
ation is made for legal necessity. Man Singe v. 
Mesaivimat Gaini (1917) . I. L. R. 40 All. *77 

HINDU LAW— MORTGAGE. 

^ Mortgage by Hindu 

widow and then next reversioner and dearee against 
both, if binds actual reversioner — Right of latter to 
attack decree on ground of fraud. Per Mookeejee, 
J. „ When a mortgagee from a Hindu widow seeks 
to obtain a decree which would bind not merely 
the qualified interest of the widow, but the entire 
inheritance itself, the then next reversioner is a 
proper party to the suit. A remote reversioner is 
not a necessary party in such a suit. A rever- 
sioner so impleaded may well be deemed a party in 
a representative capacity and a decree fairly made 
in Ms presence, so long as it%tands, binds the in- 
heritance, whether he or some one else ultimately 
becomes the actual reversioner when the succession 
opens out on the death of the widow. But the 
fact only that the parties to the mortgage-deed 
(where it included the presumptive reversioner) 
had gone through the form of a suit and a decree 
cannot preclude the actual reversioner from attack- 
ing the decree on the ground of fraud ; though 
the title of the purchaser in such a case can be 
defeated by the actual reversioner only after the 
decree has been successfully impeached for fraud, 
collusion or other like reason. Held, per Ouriam, 
that the decree in this case in which both the 
widow and_ then nest reversioner were defend- 
ants must be taken to bind the whole estate. 
Ganga Haeain Dett v. Indka Nabain Shaha 
(1916) . . . . . 23 C. W. N. 350 

KHNDU LAW— PARTITION. 

1. — Suit for Partition 

on behalf of minor — Death of minor before the filing 
of written statement — Severance of the joint status, if 
ejected — Legal representative of .minor, right of, to 
cordimie the suit. The rule that the institution of a 
suit for partition of joint family property effects a 
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seyerance of the joint status is not applicable to a 
suit instituted on behalf of a minor ; for in such 
a suit it is for the Court to determine whether a 
decree for partition will be beneficial to the minor. 
Where a minor plaintiff dies during the pendency 
of the suit his legal representatives are not entitled 
to continue the suit. Girja Bai v.- SadasMv Dhun- 
diraj, I. L. B. 43 Calc. 1031 ; Sundara Bajan v. 
Arunachalam Chetii, 1. L. B. 39 Mad. 159, referred 
to. ChELIMI ChETTY V. SUBBAMMA (1917). 

L L. R. 41 Mad. 442 

2. Joint Hindu 

family — Bartition — Agreeme7it for ^partition of pro- 
perty of their husbaiids executed by two Hindu widotvs 
— Circumstances invalidating such agreement. Two 
brothers, constituting a joint Hindu family, died 
within a year of each other, each leading a widow 
surviving him. The tw'o widows executed a deed 
of partition of the property of their husbands, in 
wiiich it w'as recited that the husbands had died 
on certain dates; that they had been joint '‘in 
food, business and eveiy^thing," but also, never- 
theless, that the executants ‘‘ became the owners 
of the property left by their husbands in equal 
shares.” The property w'aa never physically 
dirided, and some time later the widows brought 
tw'o suits — the one asking for actual partition 
according to the deed, and the other (the widow of 
the brother who died last) for possession cf the whole 
estate. Held, that the latter w'as entitled to 
succeed. Either the gi'atuitous alienation by her 
cf one half of the property to which she was entitled 
W'as the resTilt of deception practised upon her by 
some one better acquainted with the facts, or else 
both parties to the deed of partition were under a 
common mistake regarding their respective rithts. 
Lachmi KrisWAPv i\ Deega Kr>'WAii (1918).^ 

I. D. R. 40 AU. 619 

p Y el i 7)1 i n a ry 

decree — Mother s share deterinmed — 'Decree for plamU 
ifi for his, share — ^lothefs death before the filial 
decree— Ho actual division by ineies a7id bouiids — 
Mother s share fomimg an integral pari of the estate 
available for divisloii — Application to anmxd the 
decree for increase of share — Whether a separate suit 
necessary — Civil Procedure Code {Act T" of 1908), 

0. XX2I, r. 5. One £ died leaving a widow Y, a 
son B, and a grandson A. A brought a suit for 
partition and possession of his one-half share in 
B's estate, joining Y and B as defendants. A pre- 
liminary decree w'as passed holding that Y w'as 
entitled to one-third share and decreeing to the 
plaintiff a third share in the estate. Before any 
final decree could be passed, how^ever, Y died and 
an application was made by A praying that owing 
to the removal of Y by death, his share should be 
h^d to have increased to one moiety and the 
decree should be amended accordingly. The Sub- 
ordinate Judge granted the application. On appeal 
to the High Court, it was contended : (1) that the 
share assigned to Y became her stridha7i and went 
to her special heirs and (2) that the remedy sought 
by the plaintiff could only be obtained by a sepa- 
rate suit and not by an application in the same suit. 
Held, (i) that until the actual partition was effected 
no share in B^s estate passed to the ownership of 
Y and therefore the share assigned to her remained 
an integral part of the estate available for division 
among the heirs of her husband. Sheo Dayal 
Tewaree v* Judoo7iath Tewaree, 9 W. B. 61, Dehi 
Mangal Prasad Bmgh v. Mahadeo Prasad Singh, 

1. L. B. 34 AU. 234, followed, (ii) That there was 
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no necessity to bring a separate suit as when Y 
died the cause of action survived and her heirs 
had to be brought on the record ; the Court was 
bound under 0. XXII, r. 5 of the Civil Procedure 
Code, 1908, to make inquiry’ as to who those heirs 
were in case any dispute arose upon the subject. 
Raoji Bhikaji V. AiTiLXX Laxmait (1918). 

I L. R, 42 Bom. 535 

4 , Pigfit of a third 

party to half of the property partitioned subsequently 
established by suit — Right of original parties to re- 
partition. One of two brothers sued the other for 
partition of what they alleged to be the Joint 
; family property. The suit was compromised, and 
I a partition w'as effected wliich was embodied in a 
! decree. Subsequently, how^ever, a cousin of the 
' parties establisned by suit his title to one half of 
I the famity property w^hich had been already 
i divided between the tw^o brothers. Held, that it 
was open to the two brothers — ^if not eo nomine to 
re-open the partition already effected — at any 
rate to ask the Court to adjust as between them the 
loss occasioned by the success of thehr cousin’s suit. 
Mara at i v. Ba7na, I. L. B. 21 Bern. 333, referred to. 
Gaxeshi Lal V. Babu Lal (1918). 

I. L. R. 40 AH. Zn 

HINDU LAW— RELIGIOUS OFFICE. 

Religious office and 

emoluments — Hindu females, right of, to inherit. 
Held by the Full Bench (Saeasiva Ayyab, J., dis- 
sf7iii7i(j), that according to the practice and prece- 
dents obtaining in the Madras Presidency, a Hindu 
female is not incompetent by reason of her sex 
to succeed to the office of archaka in a temple and 
to the emoluments attached thereto. Sundarambal 
Arrmlal v. Yogavana Gurukkal, I. L. B. 38 Mad. 
860, overruled. Mohan Lalji v. Gordhan Lalji 
Maharaj, I. L. - B. 36 All. 283, distinguished. 
Axxaya Tantei V. Ammaeka Hengstj (1918). 

I. L. R. 41 Mad. 886 

HINDU LAW— REVERSIONERS— 

1, Rights of rever- 

sioner — S’uit to recover property of grandfather alien- 
ated during mfancy of next reversioner to agnates of 
deceased — €o7iipromi8e by female owner and her 
husband — Award in terms of comp/romise — Atvard 
made decree of Cou7't under Act VIII of 1859, s. 321 
— Lhnitation Act, 1877, Sch. II, Arts. 95, 141 — 
Guardian of mmor. A Hindu reversioner has no 
right or interest in preesenti in the property which 
the female owner holds for her life. Until it vests 
in him on her death, should he survive her, he has 
nothing to assign, or to relinquish, or even to 
transmit to his heirs. His right becomes concrete 
only on her demise ; until then it is a mere spes 
successio7iis.^^ His guardian, if he happens to be 
a minor, cannot bargain with it on his behalf, or 
bind him by any contractual engagem^Jit in respect 
thereto. On the death without issue of a Hindu 
governed by the Mitakshara law, and admittedly 
separated from his agnatic relations (respondents) 
leaving a. widow, a daughter E, and his daughter’s 
son, a minor (appeUant), the widow though opposed 
by the agnates obtained possession of her husband's 
property for hef life estate. On her death in 1864, 
a dispute arose with the agnates as to E'^s right to 
succeed, in which her husband B took part as repre- 
senting E, though there was nothing to show that 
he had any authority to act as her agent. The 
matter was referred to arbitration, but before the 
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HINDU LAW— REVERSIONEES— confcZ. 
arbitrators had taken any action a compromise 
was come to in which B purported to act for K 
and her infant son, the efiect of which was to 
completely extinguish the reversionary interest of 
the appellant in his grandfather’s estate. The 
arbitrators made an award in accordance with the 
terms of the compromise. It was not shown that 
the proceedings before the arbitrators ever came 
to the knowledge of Kj but it appeared that she 
did not acquiesce in the award and the agnates 
had to apply to have it made a decree of Court 
under s. 327 of Act VIII of 1859, the then Code 
of Civil Procedure ; and notwithstanding K's con- 
tinued opposition such a decree was made and 
enforced, and the respondents were put into posses- 
sion of the properties in 1865. K died in 1905, 
and in 1908 the appellant brought a suit to set 
aside the arbitration proceedings together with the 
compromise and award as being fraudulent and 
taken* and entered into without knowledge or 
authority of Kj and for a declaration that he was 
not bound by them. Held (reversing the decision 
of the High Court), that until K's death the appel- 
lant had no right or interest in the properties which 
could be the subject of bargain : Hs action in 
referring to arbitration any matter cormected with 
the appellant’ s=®*«versionary right was, therefore, 
null and void. The award was based on the com- 
promise, and even if the appellant had had an 
existing right, B would have had no power to enter 
into an arrangement which extinguished his in- 
terest practically without consideration. The com- 
promise too was not for the benefit of the minor. 
The decree enforcing the award was based on the 
finding that K had, by her husband B, acquiesced 
in the reference to arbitration, and that she had 
consented to the compromise, and was therefore 
bound by the award ; the order of the District 
Judge which was affirmed by the High Court 
afiected. ii’a interest and hers only. The minor 
was not a party to the appeal to the High Court, 
and the Civil Courts did not in any way purport 
to deal with or adjudicate upon Ms reversionary 
right. The proceedings therefore culminating in 
the decree by which the appellant was sought to 
be bound, were entirely devoid of the conditions 
on which alone a reversioner can be shut out from 
the assertion of Ms right wMoh comes to him alto- 
gether independently of the female owner. Katama 
Natchiar v. Bajah of SMvagunga, 9 Moo. I. A. 5S9, 
distinguished. Ambit Naeayak Singh v. Gaya 
Singh (1917)* . . . I, L. R. 45 Cale. 590 

2. ; — Beversi oner s 

’—Oomprofniae of dispvies between the widow of the 
last male owner who took the whole estate of a Hindu 
joint family by survj'&orship and other widows of 
family entitled only to maiTttenance and person 
claimed to have been adopted by one of tM mdows — 

ivision of the property betwee^i themr^-Olaims in- 
Hudng widow of. sole moZc owner to agree to take less 
dhan she is entitled to and alter her position to her 
tdetrimeni — Future elaim by alleged adopted son for 
possession of whole estate — Estoppel of claim as rever- 
sioner by compromise proceedings. At the time of 
his death in 1883 JS, one of three brothers, was by 
survivorship the sole owner of the estate of a Hindu 
joint family, and his widow became entitled to that 
estate for life. Her title was, however, disputed 
by the present appellant and by P and K, the 
widows of the pr^eoeased brothers of B. The 
appellant set up a claim to the entire family estate 
based on th-s allegation that he had been adopted 
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by P to her deceased husband, and was entitled as 
such adopted son to the whole property. P 
supported his claim, and together with K alleged 
that the three brothers had separated and that 
their three widows were each entitled to a one- 
third share of the estate. To protect her own in- 
terests and those of her daughter, the widow of B 
brought two suits ; one of the 20th of January, 
1891, against the appellant and P for a declaration 
that the appellant’s alleged adoption was null and 
void. That suit was dismissed on a technical 
ground, and ai? appeal against the decree dismiss- 
ing it was preferred to the High Court at Allaha- 
bad. The other suit was brought on the 4th of 
February 1892, against P and K claiming a declara- 
tion that P, her late husband, had been the sole 
owner and possessor of the entire family property, 
that on his death she was herself in possession of 
and entitled to that property according to Hindu 
law, and that P and K had no rights in it except 
to maintenance. Before the second suit came on 
for hearing, P’s widow, her daughter, P, K, and 
the appellant had, on the 1st of August 1892, 
entered into a compromise referring their disputes 
to arbitration, the result of wMch was that P’s 
widow, her daughter, P and K, each obtained 
possession of a one-fourth share of the property in 
dispute. The appellant, though allotted no share 
of the family property, obtained the share allotted 
to his adoptive mother P, who relinquished it to 
Mm by executing a deed on the 22nd of August 
1898, in Ms favour. In the award it was stated 
that the appellant had been adopted by P, but 
that he had nothing to do as such adopted son 
with the shares allotted to the other ladies. He 
obtained in accordance with P’s deed of relin- 
quishment mutation of names in Ms favour. The 
appeal in P’s widow’s first suit was not supported 
and was dismissed, and the second suit was with- 
drawn. In suits filed respectively on the 15th of 
July 1912, and the 28th of August 1913, by the 
appellant for possession, as reversioner to the estate 
of P, of the properties allotted in January 1893, 
to P’s widow, her daughter, and K respectively i 
Held (affirming the decision of the High Court), 
that the appellant was precluded from claiming as 
a reversioner hy his having been a party to the 
compromise entered into in 1892, wMoh, and the 
awards made in accordance with it, were binding on 
Mm. He had at that time no right of any kind to 
any share of the property of the family : at best 
he had the mere expectancy of being reversioner on 
the death of P’s widow. Sumsuddin Qoolam 
Husetn v. Abdul Husein Kalimuddm, L L. B. 31 
Bom. 165, distinguished. The claim of the appel 
lant infiuenced P’s widow, who was induced mainly 
by that claim, but also by the claim of P and K, 
to consent to a division of the family property; in 
wMch she only obtained a one-fourth share. By 
those claims she was induced to agree to a com- 
promise against her own interests 'and those of her 
daughter and to alter her position greatly to her 
own detriment. The appellant was a party to it, 
and under it he obtained a substantial benefit 
wMch he has ever since enjoyed. He was conse- 
quently bound by the compromise, and could not 
now claim as a reversioner. Kanhai Lab v. Beij 
Lal (1918) . . . I, L. R. 40 AH. 487 

3, : Beversioims, con- 

' sent of. The consent gwen by the reversioners 
would certainly raise a presumption of the exist- 
ence of legal necessity. Shyampeaby Dasya v. 
Easxbbn Mortgage Co. (1917). 22D. W*N. 220 
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HINDU LAW—STEIDHAN. 

J^jautuha stridhan, sue- 

ee sion to — Son or married daughter — Property 
whether jautula or ajautuha — Onus. The com- 
monly accepted view of the succession of ajautuha 
property of a Dayabhiga Hindu woman is that 
the sons and the maiden daughters are entitled to 
it in equal shares, but the married daughters are 
postponed to the sons. Delanney v . Pran Habi 
Githa (1918) . . . . 22 C. W. N. 990 

HINDU LAW~SUCGESSION, 

Succes $ i 0 n — E i nd u 

widow — Vnehastity in husband's lifetime — Condo- 
nation by husband. Under the Hindu law, a widow 
is not debarred from inheriting to her husband on 
the ground that she had become unchaste in her 
husband’s lifetime, if the husband had condoned 
her unchastity. Cangadhar Pnrappa Alur v. Yellu 
horn Viraswami Shiraioale, 1. L. P. S6 Bom. 138, 
followed. Jlutunginee Dabee v. Joyhallee Dabee, 14 
W, R. A. 0. J. 23, and Moniram Kolita v. Keri 
Kolitani. I. L. R. 5 Calc. 776, referred to. Radhe 
Eal V. Bhawani Ram (1017). 

I. L. R. 40 AH. 178 

HINDU LAW— SURETY. 

Surety — Son's liability 

— Kinds of stireties-^Surdy for appearance, assur- 
ance and payment, meaning of — Tests of Yajna- 
Vidhya, construction of — Debt confrorcied prior to 
surety-bond — E§ect on sons liability. Where a 
Hindu executed a surety-bond stating that he 
would make the debtor pay within two months 
the amount du * on a promissory note already 
executed by the latter and that, in default of pay- 
ment by the debtor, he would pay : Hdd. that 
the surety was one for payment ; that the sons of 
the surety were liable under Hindu law for the 
payment and that it made no ditference that the 
money had already been lent to the creditor 
before the surety-bond was executed. Suretyship, 
according to the texts of Yajnavalkya, is of three | 
kinds, viz., for appearance, for assurance and for ! 
payment : in the last case the surety’s sons are 
also liable to pay his surety-debts. According to 
the Hitakshara commentary, the suretyship by ■ 
way of assurance consists of a general warranty 
of credit, but a surety for payment is one who 
says, If he does not pay, then I myself will 
pay.” Tuharam Bhat v. Gangaram, I. L. B. . 
2d Bom. 454 ; Basik Lai Mandal v. Singheswar 
Bai, /. L. B. 39 Calc. S43, referred to. TsANaA- ' 
TEAM MAE V. AbUNAOHALAM CHBPriAB (1918). i 

^ 4 4 - R- 41 Mad. 1071 

HINDU LAW— WIDOW. 

X, Mitahshara \ 

— Joint Hindu family — Hindu widow — Widow's I 
right of residence in joint family home — Effect of \ 
alienation during the lifetime of widow's husband, i 
When a right of residence or maintenance comes I 
into existence in favour of the widow of a man i 
who was lately a member of a joint Hindu family, , 
she takes that right in the property as it stands at j 
the time of her husband’s death. She cannot set { 
up her right of maintenance or residence as against j 
afienations eSeeted during the lifetime of her ; 
husband. AjudUa Prasad r. Jasoda, 1887/ All. i 
Weekly Notes, 279, followed. A widowed daughter- s 
in-law is debarred from setting up the plea of the i 
invalidity of an alienation effected by the father- | 
In-law during her husband’s lifetime. Sohni v. j 
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Mohan Kiter, 9 A. L. J. 23, followed. Ra^izak 
V . Ram Daiya (1917) . . 1. L. R. 40 AU. 96 

2. Hindu widow — 

Gift — Suit to contest alienation made by widow — 
Plaintiff not nearest reversioner. In order that a 
reversioner may be able to maintain a suit to 
contest an alienation, made by a Hindu widow, of 
her husband’s property he must either be the next 
presumptive reversioner or he must show that the 
nearer reversioners are colluding with the widow, 
Bani Anand Kunwar v. The Court of Wards, 
I. L. B. 6 Calc. 764, and Meghu Bai v. Ram Khela- 
wan Bai, I. L. B. 35 AU. 376, followed. Baja Dei 
V. XJmed Singh, I. L. B. 34 AU. 207, distinguished. 
Gumastan V . Jahaxcira (1918). 

I. L. R. 40 AH. 518 
HINDU LAW— WIDOW’S ESTATE. 

Widow's estate — Alien* 

ation by widow with consent of reversioner of part eff 
estate — Effect — Presumption of necessity token de- 
feated — Several limited owners, arrangement between, 
how long effective — Alienation of her separated 
share for legal necessity — Legal necessity, if to be 
determined with reference to whole estate or the share. 
The Full Bench in Debt Praskad Chowdhuri v. 
Golap BluigaU I. L. B. 40 Calc. 721 ; 17 C. W. N. 
701, has decided that the doctrine of relinquish- 
ment and acceleration caimot apply to partial 
transfers by a limited owner, which can be sup- 
ported only by legal necessity. The consent of 
the next rcvt'^^jiuncL’ is merely strong presumptive 
evidence of I’ue nccessit3\ The propriety of an 
alienation with the consent of the next reversioner 
may come in question not only with reference to 
the conduct of the widow, whether or not she was 
justified by necessity, but also witii reference to 
the conduct of the next reversioner, whether or 
not his conduct was honest. If, in the absence of 
legal necessity, he engineered the transaction to 
suit his own ends and for his own immediate gain, 
his consent would lose all its virtue. The trans- 
action would stand no higher than a i^artial alien- 
ation in his favour and would have to be judged 
from that standpoint. Nevertheless, whatever 
might be said of the conduct of the widow or the 
next reversioner, the transferee, if he made due 
enquiry and acted bond fide, would still be entitled 
to the benefit of the equitable rule laid down by 
the Frivy Council in Huncomanpershad v. Babooee 
M unraj, 6 ifoo. A. 393, and now enacted in 
s. 38 of the Transfer of Property Act. Nor would 
the antecedent mismanagement of the estate aifect 
him unless he was in some way a contributory 
party thereto. If two widows or two daughters 
taking jointly the estate of their deceased husband 
or father make an arrangement for separate posses- 
sion and enjoyment, the arrangement will not 
ordinarily deprive the survivor of the right to the_ 
whole estate or enable the ladies to confer a title 
on a third party which will not terminate at the 
latest with the life of that survivor. The propriety 
of an alienation by one of several limited owners 
of a portion of the property in her separate posses- 
sion should be determined with reference to the 
estate as a whole and not with reference to the 
separated portion in her possession. Shyama Das 
Roy Ghowoh'JBY r, Raoheks. Pbosvo OHiTrABii 
(1918) . . . . . 22 C, W. N. 816 

HINDU WIDOW. 

See Hindu Law — ^Bond. 

I. L. R. 40 All. 17 

H 2 



{ 163 ) 


DIGEST OE CASES. 


( 164 ) 


HINDU VfXDQW—condcL 

See Hindi- Law — Revdksionebs. 

I. L. R. 40 All. 487, 518 

See Hindf Law — ^Widow. 

I. L. R. 40 AU. 96 

See Hindu Law — Widow. 

I. L. R. 40 AU. 178 

See Reciistkation Act (XVI oe 1908)’ 
s. 17 . . I. L. B. 40 AU, 384 

Alienation by widow 

xmthout netessity — Acceleration of widow^s interest 
in favour of one of the next reversioners — Consent of 
all reversioners necessary. A Hindu widow who had 
two daughters made a gilt of the whole of her 
husband’s property to one of them without the 
consent of the other. Afterwards she adopted the 
plaintifi. The plaintii? having sued to recover the 
property : Held, that the plaintiS was 'entitled to 
recover the property, inasmuch as the surrender of 
the entire estate of the widow in favour of one of 
the two persons constituting the next reversion 
without the consent of the othe: was not ah . 
Dodeasappa RaoVilingappa V . Basawaneppa 
(1918) . . , . I. L. R. 42 Bom. 719 

HINDU WIDOWS’ RE-MARRIAGE ACT 
(XV OP 1856). 

s. 2 — 

See Hindu Law, c onversion of a !Hindu 
WIDOW . . I. L. R. 41 Mad. 1078 

HOROSCOPE. 

See Evidence . L. R. 45 I. A. 284 

HOUSE AND TOWN PLANNING ACT, 1909 
(9 EDW. Vn, c. 44), s. 58 (3). 

See Recoupment. 

I. L. R. 45 Calc. 343 

HUNDIS. 

^ insufficiently stamped — 

See Executor . I. L. R. 45 Calc. 53g 

HYDERABAD STATE. 

See Promissory Note. 

I. L. R. 42 Bom. 522 

HYPOTHECATION. 

— of movable property — 

See Limitation Act (IX of 1908), Son. I, 

Art. 120 . . I. L. R. 40 AU. 512 


I 

IDENTITY. 

See P.iRTiEs . L L. R. 45 Calc. 159 
ILLEGAL CESS. 

— Abwah — Suit for 

arrears of retU— Consider ation for grant of paini — 
Stipulation in kabuliat to pay sum as mamuli for the 
idol Imxar Thakur — ^Recovery of Bents Act (Ben. X 
of 1859), s, 10 — Begulation VIII of 179$, ss. 52, 54 
— Begulation V of 1812, s. 3. In a suit to recover 
Rs. 3,330-4-0 as an-ears of paini rent, the defend- 
ants pleaded that Rs. 15 had been claimed in excess 
and that this sum was in the natur^ of an abwab 
and not recoverable. The kabuliyat on which this 
suit was based provided that an annual rent of 


ILLEGAL CESS — concld. 

Rs. 3,315-4-0 snould be paid by 12 monthly in- 
stalments. In a subsequent clause it stipulated 
that in the month of Bhadra every year a further 
sum of Rs. 15 should be paid as mamuli for the 
Isswar Thakur at the lessor’s house and then went 
on to state that if the lessee failed to pay the said 
sum of Rs. 15 amicably, the lessor should deduct 
the same from the money remitted by the lessee as. 
rent, or sue for the amount along with or separately 
from the arrears of rent, and the lessee would not. 
take objections thereto. HeZei, that the' sum of 
Rs. 15 was not intended by the parties to be part, 
of the consideration for the use and occupation of 
the land or as part of the rent. It did not form 
part of the rent, nor was it treated as part of the- 
rent and was not recoverable. Held, also, that s. 3 
of Regulation V of 1812 referred only to the amount 
which was by the contract fixed as the rent paj’able 
to the landlord. Per Sanderson, C. J. The rule- 
which has been followed in this Court is, that each: 
case must depend upon the proper construction of 
the contract before the Court and, if upon a fair 
interpretation of the contract it can be seen that 
a particular sum is specified in the contract, or 
agreed to be paid as the lawful consideration for 
the use and occupation of the land, i.e., if it is- 
really part of the rent, although not described as. 
such, the landlord can recover it. Per Chatter jea,. 
J. It is only the rent, and not any other sum 
though not indefinite, and though agreed upon to^ 
be paid in the written engagement, which can be- 
recovered. In determining whether an item does 
or does not form part of the rent, the fact that it 
has been stipulated to be paid separately from the- 
rent, and abo the fact that it is not included im 
the instalments of rent, have an important bearing 
on the question. Upendra Lai Gupta v. Meheraf 
Bibi, 21 C. W. N. 108, explained. Buoy Singha 
Dddhuria V . Krishna Behari Biswas (1917). 

I. L. R. .45 Calc. 259 

IMMOVEABLES. 

English mortgage of— 

See Administration. 

I. L. R. 45 Calc. 653 

IMPOSSIBILITy OF PERFOI&ANCE. 

See Sale of Goods. 

L L. R. 45 Calc. 23 

IMPROVEMENT TRUSTEES. 

See Bombay Municipality. 

L. R. 45 1. A. 233 

INAM. 

grant of, previous to British Rule — 

See Estates Land Act (Mad. I of 1908), 
s. 3 (2) (d) . I. L. R. 41 Mad. 1012 
INAMDAR. 

See Kadim Inaimdar. 

1. L. R, 42 Bom. 112 

INCOME-TAX ACT (II OF 1886). 

ss. 4, 11, 12, 49, Sch* n, Part H— 

^ See Company . I. L. R. 42 Bom. 579 

INCUMBRANCE. 

Landlord and Tenant. 

I. L. R. 45 Calc. 756 
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INDEMNITY. 

— right to — 

See Executor . I. L. E. 45 Calc. 538 

INFERENCE. 

from facts which are not evidence — 

See Evidexoe Act (I oe 1872), s. 58. 

I. L. R. 42 Bom. 352 

INHERITANCE. 

See Custom . I. L. R. 46 Calc. 450 
See Hixdu Law — Ixheb-itaxce. 

I. L. R. 41 Mad. 44 

INJUNCTION. 

See Decree eor Injunction. 

See Contract Act (IX or 1872), s. 30. 

I. L. R. 42 Bom. 676 
See Limitation Act {IX of 1908), Sen. I, 
Arts. 120, 144. 

I. L. R. 42 Bom. 333 

Tan pantry Injunciion 

ifi inandaiary form — Power of I ndltt a Courts io grant 
under 0. XXXIX, r. 2, Cial Procmlnrc Code ( Jc# V 
of 190 S). Courts in India can, under U. XXXIX, 
r. 2, Civil Procedure Code, issue temporary in- 
junctions ill a mandatory form^ v. Shnuner 

Bahumu /. L. B, 41 Calc. 4^0. and Cmmp'cy 
Bhimjt <t' Co. x. Jamaa Flour Mills <o Oo. PJ Bom. 
L. B. JfJO. refeiTcd to. The view of Beaman. J.. 
in Basal Karim v. Firnbhai Ahi'rhhai. L L. i?, 
3? Bom. HSl , not followed. Ka nd A sw ami r. 
SuBiiAMANYA (lOiT) . I. L. R. 41 Mad. 208 

INSOLVENCY, 

See Provincial Insolvency Act {III oe 
1907). 

INSOLVENT. 

^ Insolvent, undischarged^ 

suit by — Security far costs — Cause of action accruing 
after ike order of adjudicaiiou — The amount claimed 
in excess of the debts proveable in insolvency — Inter- 
vention of the Official Assignee — Xomhial plaintiff 
— Civil Procedure Code {Act V of 1908), s. 151. 
An undischarged insolvent brought an action 
ior the recovery of a sum due in respect of broker- 
age from the defendant and earned by him sub- 
sequent to his adjudication, the amount claimed 
being in excess of the amount of his debts prove- 
able in insolvency. The defendant applied for an 
order that the plaintifi be directed to give security 
ior the costs of the suit. Held, that the plaintiff 
was not a nominal plaintiff suing merely for the 
benefit of the Official Assignee and so no order for 
security for costs should be made. That the appli- 
cation is not covered by any provision in the Code 
of Civil Procedure, but that Code is not exhaustive 
and it must be dealt with under the general law. 
That it is well settled in English law that a cause 
of action which accrues to a bankrupt subsequent 
to the adjudication in respect of after acquired 
piroperty, remains vested in him and does not vest 
in his Trustees in Bankruptcy and that he is the 
proper plaintiff to sue in respect thereof and that 
.anything recovered by him remains in the Bank- 
Tupt until the Trustee intervenes and the same 
principles are applicable in this country. That it 
is also well-settled that a plaintiff will not be 
compelled to give security for costs merely because 


INSOLVENT— co/k/t/. 

he is a pauper or a bankrupt. 3Iueray v. East 
Bengal Mahajan Flotilla Co., Ld. (1918). 

22 C. W. N. 1018 

INSTALMENT DECREE. 

See Decree . I. L. R. 42 Bom, 728 

Penalty clause — Failure 

to pay two instalments making the ^vhole decree 
payable at once — First instalment not paid on due 
date, hut paid up before the second one fell due — 
Second instalment not paid on due date — Penalty 
clause not becoming operative. A decree payable by 
instalments provided that the instalments were to 
be paid on certain fixed dates ; and that on failure 
to pay any two instalments at the period fixed, 
the whole amount of the decree remaining unsatis- 
fied was to be paid up at once. The first instal- 
^ ment was not paid on the date fixed, but was paid 
I some time afterwards and before the second instal- 
! ment fell due. On failure to pay the second instal- 
1 ment on the due date, the decree-holder applied for 
j execution of the whole amount of tiic decree which 
; remained unsatisfied. Held, dismissing the appli- 
' cation, that the real intention of the parties was 
; that before the penalty couid be enforced two in- 
; stalmcnts must be in arrears together, whereas in 
; the present case only one instalment was in arrears. 

: SuBUAYA Venkacpa r. Subeaya (1918). 

: I. L. R. 42 Bom. 304 

; INTENT. 

^ See Fenal Code (Act XLT of 1860), 

i s. 26ti , . 1. L. R. 40 AH. 84 

1 INTENTION. 

! See Penal Code (Act XLV of 1860), 

I s. 302 . . I, L. R. 40 All. 360 

I See Penal Code (Act XLV or 1860), 

i ss. 304 AND 325. 

I. L. R. 40 Ail. 103 

INTEREST. 

See C. I. F. Contracts. 

I. L. R. 42 Bom. 473 

See Civil Procedure Code (1908), 
0. XXIV, RR. 1, 2 AND 3. 

I. L. R. 40 AU. 125 

— Interest not contracted”" 

for and not recoverable under the Interest Act 
(XXXII of 1839) allowed as damages. Kheteo 
Mohan Poddar v. Nishi Kumar Saha (1917). 

22 C. W. N. 488 

INUNDATED LANDS. 

See Custom , I, L. R. 45 Calc. 475 


JALKAR. 


j 


Jalkar rights in river — 

Shifting of bed leaving sheets of ivater which become 
connected with the river only wheyi there is inundatimu 
Certain kopras or sheets of water which once formed 
the bed of the river Mahananda are now surrounded 
by culturable lands within the plaintiff’s putni. 
The river has moved many miles away, the kopras 
are completely isolated, and are no longer part of 
the river bed, and there is no connection of the 
kopras with the river except when the whole country 
is inundated by the flood water of another river. 
Held, that the defendant, who have jalkar rights in 
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JALKAR— 

the Mahananda have no right of fishery in the 
ko'pras which belong exclusively to the plaintiffs. 
Sasi Kanta Achabjee v, Kunja Mohah Moitea 

(1917) . . . . 22 C. W. N. 63 

JOINDER OF PARTIES. 

See Paeties, joes’dee oe. 

I. L. R. 42 Bom. 87 


OINT HINDU FAMILY. 

See Agea Tekancy Act (II of 1901), 
s. 20 . . I. L. R. 40 All. 314 

See Civil Peocedtjee Code (Act V or 
1908), ss. 2 (12), 53. 

I, L. R. 42 Bom. 4 

See Hn^Dir Law — Alienation. 

I. L. R. 40 AU. 159, 171 

See Hindu Law — Paetition. 

I. L. R. 40 All. 619 

See Hindu Law — Widow 

I. L. R. 40 AU. 96 

JOINT OWNER. 


JOSHI. 


— suit by, to recover rent— 

See Peovincial Small Cause Courts 
Act (IX of 1887), Sen II, Art. 31. 

I. L. R. 40 All. 666 


See Vatandae Joshi. 

I. L. 


JUDGES. 


R. 42 Bom. 613 


prosecution by — 

See Contempt of Court. 

I. L, R. 45 Calc. 169 

JUDGMENT. 

See Amended Letters Patent, cl. 15 . 

I. L. R. 42 Bom. 260 


JURISDICTION— 

See Attachment before Judgment. 

I. L. R. 45 Calc. 780 

See Civil and Revenue Courts. 

I. L. R. 40 AH. 61, 64G 
See Civil Procedure Code (1908), s. 24, 
I. L. R. 40 All. 525 
See Civil Proceduee Code (Act V of 
1908), s. 54 . I. L. R. 42 Bom. 689 
See Civil Procedure Code (Act V of' 
1908), s. 92 . I. L. R. 42 Bom. 742 
See Civil Procedure Code (Act V of 
1908), s. 115 . I. L. R. 42 Bom. 119 
See Company . I, L. R. 45 Calc. 488 
See Contempt of Court. 

I. L. R. 45 Calc. 169 
See Court fee . I, L. R. 46 Calc. 634. 
See Criminal Procedure Code, ss. 107, 
125, 438 . . I. L. R. 40 All. 140 

See Criminal Procedure Code, s. 145. 

I. L. R. 40 All. 36A 

See Criminal Procedure Code, s. 350. 

I. L. R. 40 All. 807 
^ee Criminal Procedure Code, ss. 439^ 
476 . . I. L. R. 40 All. 144- 

See Criminal Procedure Code, s. 476. 

I. L. R. 40 All. 24. 
See Criminal Procedure Code, ss. 476, 
478 . . . I. L. R. 40 AIL 116 

See Criminal Procedure Code (Act V 
OF 1898), s. 520. 

I. L. E. 42 Bom. 664. 
See Decree . I. L. R. 40 All. 679 
^ee Divorce . I. L. R. 45 Calc. 625 
See High Seas . I. L. R. 42 Bom. 234. 


See Misjoinder I. L. R. 45 Calc. Ill 

Judgment of one Judge 

of High Court) read in Court by another when 
former on leave is valid, Saraj Ranjan Chou- 
DHURY V, pREMCHAND ChOUDHURY (1917). 

22 C. W. N. 263 

JUDI. 

payment of — 

See Contract Act (IX or 1872), s 69. 

I. L. R. 42 Bom. 93 


JUDICIAL DISCRETION. 

See Commission Agency. 

I. L. R. 45 Calc. 138 

JUDICIAL OPINION. 

— difference of — 


See Civil Procedure Code (Act V of 
1908), 0. XXXIII, R. 5. 

I. L. R. 41 Mad. 620 


JURISDICTION. 


Bee High Court, Jurisdiction of. 


See Jurisdiction of Inferior Court. 


See Jurisdiction of Magistrates. 

Bee Presidency Magistrates, Jurisdic-' 

TION OF, 

See Revenue Court, Juei^sdiction of. 
See Appeal , . L, E. 45 Calc* 818 


See Land Revenue Code (Bom. ApT V 
or 1879), s. 86. I. L. E. 42 Mm. 49 ■ 
See Limitation Act (IX of 1908), Sch. 
I, Arts. 181, 182. 

I. L. E. 42 Bom. 309 
See Partition . I, L. R. 45 Calc. 873 
See Pensions Act (XXIILof 1871), s. 4, 
I. L. R. 42 Bom. 257 
See Presidency Small Cause Courts^ 
Act (XV of 1882), s. 38. 

1. L. E. 42 Bom. 80 
See Provincial Small Cause Courts 
Act (IX OF 1887), Sch. II, Art. 13. 

I. L. R. 40 All. 663 

See PEoviNeiAL Small Cause Courts 
Act (IX OF 1887), Sch. II, Art. 31. 

I. L. R. 40 AU. 142, 666 
See Provincial Small Cause Courts 
Act (IX OF 1887), Sch. II, Art. 38. 

1. L. R. 40 AU. 52 
See Provincial Small Cause Courts 
Act (IX OF 1887), Son. II, Art. 41, 

I. L. R. 40 AIL 135 
See Rent . . I. L. R. 45 Calc. 769 

See Sanction for Prosecution. 

I. L. E. 45 Calc, m 
Bee Stamp Act (II of 1899), ss. 40, 67; 

L L. B. 40 AU. 126 
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JUBISDICTION — condd* f JURY — condd. 


of Chief Presid^cy Magistrate — 

See Criminal Procedure Code (Act V 
OF 1898), ?. 614. 

I. L. R* 42 Bom, 400 

Execution ffroceedings 

— Suits above Es, S,000— Appeal from order in 
execution proceedings — Civil Courts Act (XII of 
1887), s. 21, sub-s, (1) — Civil Procedure Code (Act V 
of 1908), ss. 99, 100, 108. Where, in execution 
proceedings in a mortgage suit the value of which 
exceeded Bs. 5,000, an order was made by the 
Court of first instance which on appeal was modi- 
fied by the District Judge: Held, that the order of 
the iJistrict Judge was made without jurisdiction 
and was contrary to law. In such a suit, an appeal 
against an order made in a proceeding arising out 
of the decree lay to the High Court and not to the 
Court of the District Judge under the provisions 
of s. 2, sub-s. (i) of the Bengal Civil Courts Act, 
I8b7. Edd, also, that as the order was passed on 
appeal by the District Judge, a second appeal lay 
to the High Court under s. 100 of the Civil Pro- 
cedure Code, 1908. Eanjit 3Iisser v. Mamitdar 
Singh, 16 C. L. J. 77, referred to. Bandieam 
Mgokeejee V. PuRNA Chandra Roy ( 1917). 

I. L. R. 45 Calc. 926 


j a. 465, Indian Penal Code, the charge against the 
I accused was that by personating M. Bm the husband 
of one S, he inauced the Mahomedan Marriage 
Registrar to make an entry of the divorce of 8, by 
her husband to which entry he affixed his thtmD 
impression and the Sessions Judge charged the jury' 
as follows : ** If the person who put his thumb 
impression in the register as ailir Baksha was not 
really JVIir Baksha, it is clear that he made a false 
document within the meaning of s. 364 and that 
his intention was that fraud should be committed, 
also that injury should be caused to Mr Baksha. 
He therefore committed forgery.” Held, that tie 
Sessions Judge misdirected the juiy in not having 
left it to the jury to say whether on the evidence 
they found that the intention of the accused was 
dishonest or fraudulent. The High Court did not 
set aside the verdict holding that it was not errone- 
ous in spite of the misdirection. Emperor v. 
j Naoiaddi (1918) . . . 22 C. W. N. 572 


I ^ 

i EABULryAT. 


JURISDICTION OF HIGH COURT. 

m revision — 

See Civil Procedure Code (1908), s. il5 

I. L. R. 40 All. 674 

BtVitic of order made 

in criminal case — Criniimd Procedure Code (Act T 
of 189S), ss. 438, 430 — Enhancement of stnience by 
High Court on reference by District Magistrate udik- 
out kearmg accused — Review of order on application 
of accused. On a reference under s. 43S, Criminal 
Procedure Code, by the District Magistrate the 
Berich taking undefended criminal cases made an 
order enhancing the sentence. Subsequently, on 
the application of the accused the same Bench 
reviewed the said order, set it aside and referred 
the case to the regular Criminal Bench, holding that 
no order of enhancement could be made under 
S. 439, Criminal Procedure Code, wdthout hearing 
the accused. Eing-Emperor v. Bomesh Chandra 
Gupta (1917) . . . 22 C. W. N. 168 

JURISDICTION OF INFERIOR COURT. 

— — Jurisdiction of Inferior 

Court to set aside decree of Superior Court obtained 
by fraud — Reliefs that can be granted. A District 
Munsif can entertain a suit for a declaration that a 
decree passed by a District Court was obtained by 
fraud when the amount decreed and subject-matter 
of the suit are within his jurisdiction ; but he 
cannot direct a retrial of the suit by the District 
Court, The previous suit can be revived only by 
an application to the District Court. Aeuna- 
chellam V. Sarapatht (1917). 

I. L. R. 41 Mad. 213 


See Illegal Cess. 

1. L. R. 45 Calc. 259 
stipulation in — 

See Illegal Cess. 

1. L. R. 45 Calc. 259 

KACGHI ADAT. 

See Contract , I. L. R. 42 Bom. 224 
KADIM INAMDAR. 

Grantee of soil — Intro- 

duciion of summary settlement into the alienated 
village — Mirasdar holding lands in tjie village long 
before the alienation — Inamdafs right to enhance the 
rent — Bombay Land Revenue Code (Bombay Act V 
of 1879), s, 217. A Kadim Inamdar who is a 
grantee not merely of the Government share of 
rent and land revenue but a grantee out and out of 
soil in a village where a survey settlement has been 
introduced, is entitled to enhance the rent of the 
Mirasdar whose tenancy dates from a time prior 
to the grant. Pandu v. Bamchandra Ganesh 
(1917) . . . . 1. L. R. 42 Bom. 112 

KIDNAPPING. 

See Penal Code (Act XLV or 1860), 
ss. 366, 368 . I. L. R. 40 All. 507 

KIDNAPPING A GIRL OUT OF BRITISH 
INDIA. 

See Penal Code [Act XLV or 1860). 
ss. 366, 360, 90. 

I, L, R. 42 Bom. 391 


JURISDICTION OF MAGISTRATES. 

See Brothel . 1. L. R, 45 Calc. 301 


JURY. 


See Criminal PBocEDtrRE Code (Act V 
of 1898), ss, 107, 192, 628. 

I. L. R. 41 Mad. 246 

— misdirection to — 


— ^ Penal Code (Act XLV 

of 1860), s. 465 — forgery. Where in a case under 


KITTIMA ADOPTION. 

See Burmese Buddhist Law. 

L L. R. 45 Calc. 1 

KNOWLEDGE. 

See Penal Code (Act XLV of 1860)r 

s. 302 , . I. L. R. 40 AH. 860 

KONKANI MAHOMEDANS. 

See Contract . L L. R. 42 Bom. 499 
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KULKARNI VATAN. 

See Pejtsioks Act (XXIII op 1871), s. 4. 

I. D. R. 42 Bom. 257 

KUZHIKANAM. 

See CusTOMABY Law of South Kanaka. 

I. L. R. 41 Mad. 118 


L I 

LAKHERAJ LANDS. 

Presumption arising 

from possession — Omission of entry in Pargana 
register^ Kmiungo register, General and Mauzawar 
register, Thakhust map, evidentiary value of — Bengal 
Tenancy Act (Vlll of 1885), ss. 103B, 106 — Begu- 
lation XIX of 1793, ss. 22 to 25. A purchased, a 
putni taluk in 1899, and the Record of Rights was 
finally published in 1909, containing an entry to 
the efiect that no rent was actually paid hut that 
the occupant B was not entitled to hold without 
payment of rent. B instituted a suit under s. 106 
of the Bengal Tenancy Act, for a declaration that 
the lands were his rent-free braTimottar, and that 
the entries in so far as they stated that the lands 
were Hahle to he assessed to rent were incorrect, 
and claimed continued possession without payment 
of rent or revenue since the date of the grant of 
the lands to his predecessors. A relied upon the 
omission of any entries as to the lands being 
laJcheraj in the Pargana, Kanungo, General and 
Mauzawar registers and Thakbust maps and pro- 
ceedings. Held, also, that the proved possession 
free from payment of rent was sufficient to rebut 
the presumption that the lands were liable to be 
assessed to rent. Held, further, that the omission 
from the Pargana, Kanungo, General and Mauza- 
war registers, and thakbust maps and statements, 
of any indication that the lands were laJclieraj, was * 
of no evidentiary value. Held, therefore, in the 
absence of proof of payment of rent at any time 
that the lands were lakheraj and no part of the 
mal assests of zemindari or putni. Bipbauas Pal 
CHOWBHUitY V. Manobaivia Bebi (1917). 

I. L. R. 45 Calc. 574 

LAMBARDAR AND CO-SHARER, 

See Agba Tenancy Act (II oe 1901), 
ss. 164, 166 . L L. R. 40 All, 246 

LAND ACQUISITION. 

See Bombay Municipality. 

L. R. 45 I. A. 125 

LAND ACQUISITION ACT (I OF 1894). 

See Bombay City Municipal Act (Bom. 
Act in OF 1888, as amenueb by 
Bom. Act V qf 1905), ss. 296, 297, 
299, 301 . I. L. R. 42 Bom. 462 

— — award, whether a decree— 

See LsItteks Patent, cls. 15, 36. 

X. L. R. 41 Mad. 943” 

■ s. 18 — Beference to Court for valuation 

— Duty of Court to see whether the evidence displaces 
CoUecior's Award — Effect when evidence exaggerated 
and reckless. Compensation payable for land 
acquired by Government cannot be ascertained 
with mathematical accuracy and the Court has to 
see whether the evidence adduced displaces the 


LAND ACQUISITION ACT (I OF 1894) — comld. 
S. 18 — concld. 

amount awarded by the Collector. The valuation 
of the Collector is not displaced by evidence of 
value given by the claimant which is so exaggerated 
and reckless that no reliance can be placed thereon. 
Higgins v. Secbetaey of State for India (1917). 

22 C. W. N, 659 

ss. 6, 9, 23 (1) (4), 24(6), 48— 

See Recoupment. 

I. L. R. 45 Calc. 343 
ss. 11; 12, 18, 31— 

See City of Bombay' Impbovement 
Tbust Act (Bom. Act IV of 1898), 

I s. 48 ill) . I. L. R. 42 Bom. 54 

ss. 23, 49 — Principles of assessment of 

compensation — Land forming part of compound of 
house, hut actually in possession of tenants with 
occupancy rights. The owner of a house with a 
' compound attached to it let -out a large part of the 
i compound to agricultural tenants whom he allowed 
to acquire occupancy rights therein. Held, on a 
question arising as to the principle of assessing 
compensation for this portion under the Land 
Acquisition Act, 1894, that so far as the o\^nef s 
interest was concerned, compensation was properly 
calculated at so many years’ purchase of the annual 
profits actually received by the owner at the time 
of the sale. The owner could not, in the circum- 
stances, be allowed to claim compensation as for a 
building site. Bombay Improvement Trust v. 
Jalbhoy Ar deshir, I. L. R. 33 Bom. 483, referred to. 
Cede v. The Secretary of State for India in 
Council (1918) . . 1. L. R. 40 AIL 367 

ss. 53, 54 — 

See Ancient Monuments Preservation 
Act (VII of 1904), ss. 10, 21. 

I. L.-R. 42 Bom. 100 

LAND IMPROVEMENT LOANS ACT (XIX OF 
1883). 

s. 7 (i) (c) — Sale under — Loan, a 

first charge on the land — Sale, free of prior encum- 
brances — Improvements effected before receipt of loan^ 
effect of — X on~completio7i of improvements 
time and extension of time, effect of, on further 
advance of loan — Proviso to a section, use of, to 
interpret the section. A loan advanced under the 
Land Improvement Loans Act (XIX of 1883) is 
subject to proviso to s. 7 (7) a first charge on the 
land for the improvement of which the loan is 
advanced; hence a sale under s. 7 (7) (c) of the 
Act to recover the loan is free of prior encumbrances. 
Neither the fact that a portion of the improvement 
had been effected with the help of a private loan 
before the loan applied for was actually advanced, 
nor the fact that the Government relaxed the rigour 
of its rules and- allowed the borrower an extension 
of time to utilize the first instalment of the loan 
before the second was disbursed makes the loan 
any the less a loan under the Act, if in effect the 
loan was utilized for the purpose for which it was 
--borrowed. Though a proviso to a section cannot 
be used to extend- its operation, yet in case of 
doubt or ambiguity as to the meaning of the sub- 
stantive part of the section, the p“roviso can be 
looked to to ascertain its proper interpretation. 
/ West Derby Union v. Metropolitan Life Assurance. 
Society, [1897} A. C. 647, followed. Sankaran 
Nambudrifad V. Ramaswami Ayyar (1918). 

1. L. R, 41 Mad. 691 
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XANDLOBD. 

interest of — 

See Sale . . I. L, B. 45 Calc. 294 

XANDLOBD AND TENANT. 


1. Adverse Possession 


Col. 

173 

2. Lease 

, 

. 173 

3. Notice to quit 


174 

4. Rent 


174 

5. Title 
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See Agra Tenancy Act (II of 1901 )> 
s. 34 . . 1. L. B. 40 All. 300 

See Estates Land Act (Mad. Act I of 
1908), s. 40, CL. (5), 

I. L. B. 41 Mad. 109 
See Lbiitation Act (IX of 1908), Sch. 
I. Arts. 120 and 144. 

I. L. B. 42 Bom. 333 
See Transfer of Property Act (IV of 
1S82), s. Ill, CL. ig). 

I. L. R. 42 Bom. 195 

1. ADVERSE POSSESSIOX. 

— ^ — — 

TiiU — U mhr-icnant — \,fh iff .o/oC/.#£. 

purchmr — Incumbrahtx — Soikx n r! 

ceedlngs — Bengal Tuiancg Ait (VllI of IhSo), 
16 f 167. When a person has, ]>j ad\x‘r>e pos- 
session against a suii-tenant, acipiircd a statutory 
title to a portion of the lainD c-unipri^ed in the 
sub-tenancy, he has an interest in the* sub-tenancy, 
so that when on a sale of the superior tenancy for 
arrears of rent, the jiurehaser seeks to annul the 
sub-tenancy as an " iucumbranee.'' such person 
stands in the position of an ** incumbrancer,’’ and 
is entitled to notice under s. 1G7 of the Bengal 
Tenancy Act. Bhusklin Chandra Chose v. Sri- 
KANTA Banerjee (1910) . I. L. B, 45 Calc. 756 

2. LEASE. 

p— — Jlinirig Lease — Co?i- 

Mruction — Right to sunender — Condition as to pay- 
ment of money due — Time for payment — Waiver. 
The appellant by lease for 999 years granted to the 
respondents coal mining rights in certain villages. 
Royalties per ton of coal were to |)e paid quarterly, 
^nd H at the end of each Bengali year the amount 
so paid had not reached a fixed minimum the 
difference was to be paid within the two follow- 
ing months ; rent for surface rights was to be -paid 
annually. . Cl. 9 provided that the respondents 
should be entitled to surrender any of the villages 
upon giving six months’ written notice “ and paying 
the minimum royalty for ihe said six months,” 
and that the respondents should “ not be entitled 
to surrender so long as any rent or royalty remains 
"unpaid.” On May 11, 1912, the respondents gave* 
six months’ notice of their intention to surrender 
aE the villages. The appellants’ manager requested 
that a formal deed of surrender should be executed. 
On May 22, 1913, the deed not having been yet 
tendered or the amount due ascertained, the 
■appellant denied that the surrender was effectual 
on the grounds that the notice did not expire at 
the end of the Bengali year, and that the amount 
due had not been tendered ; the appellant sub- 
sequently sued for royalties upon the basis that 
the lease was subsisting : Eeld^ (i) that the right 
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2. LEASE — condd. 

to give notice under cl. 9 could bo exercised at 
any time ; (ii) that that clause did not require that 
the amount due should be tendered when the notice 
was given, and that, the appeliant’s manager 
j having requested that the surrender should be by 
i deed, the payment had not to be made until the 
deed was tendered ; and (iii) that the lease had 
j been terminated and the suit therefore failed. 

I Dtjrga Prasahd Sings' v. Tata Iron and Steel 
I Company, Lbiited (1918) . L. B, 45 I. A. 275 

3. NOTICE TO QUIT. 

— Notice to quit — Test of 

sufficiency — Service by registered Post — Transfer of 
; Property Act (IV of 1882). s. 106. A notice to quit, 
though not strictly accurate or consistent in its 
statements, may be effective, and should be con- 

■ strued uf res magls vahat qnam pereaf. The test 
; is, what would the notice mean to the tenant wiio 

is presumably conversant vnth the terms and 
! circumstances of the tenancy. A notice proved to 
have been properly directed and posted (especially 
if registered) is to be presumed to have reached 
the Tjerson to v/hoiii it is directed in the ordinary 
course of postal business, unless the contrary is 
proved. The fact that the receipt for a registered 
letter is signed on behalf of the addressee by a 

■ person who is not proved to have had authority 
from him to receive it is no evidence that the 
letter did not reach the addressee. The appellants 
held certain lands consisting of 2 Bighas 2|- Cuttahs, 
formerly in the possession of one N. R., pavung an 
annual rent of Rs. 25 to the respondents. The 
respondents sent by^ registered post to each of the 
appellants a notice to quit, purporting to refer to 
lands standing in the name of N. E., of which the 
appellants were in possession, paying Rs. 25 yearly 
rent, but stating that the lands were 6 Cuttahs in 
extent. The receipt for the registered letters were 

I in some cases signed hy the addressee and in some 
purported to be signed on his behalf. The appel- 
lants did not give evidence denying the receipt of 
the notices. Held, that the notices were effective 
notices to quit the entire holding, and that the 
service was in compliance vith s. 106 of the 
Transfer of Property Act, 1882, Harih^ 
Banerjee V. Ramsashi Roy (1918). 

L. B. 45 I. A. 222 

4. RENT. 

Presumption of per- 
manency of rent — Bengal Tenancy Act (VlIl of 
1885) as amended hy Bengal Acts of 1898 and I of 
1908, ss. 31A,50 (2) 113 and 115 — Bffect of ss. 31 
and 113 of the Bengal Tenancy Act — Prevailing rate 
— Ground for enhancement of rent. Where a Record 
of Rights has been finafiy published, in view of 
s. 115 of the Bengal Tenancy Act, the presumpfciou 
under s. 50 (2) of the Act does not arise where the 
tenants have been recorded as occupancy raiyats 
and not raiyats holding at fixed rents. Radha 
Kishore Manihya v. XJnied Ali, 12 G. BL N. 90 i, 
not followed * Prithichand Ball Ghowdhry v. 
Basarat Al% I. L. R. 37 Gale. 30 ; 13 0. W. N. 
1149, relied upon. By enacting s. 31 of the Bengal 
Tenancy Act the Legislature never intended to 
alter the pre-existing law in districts to which that 
section has no application. Where each tenant 
holds at a different rate there is no prevailing rate. 
Even on the ground of prevailing rate, there can 
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LANDLOED AND TENANT*-H:o7ic?t7. 

4. BENT — condd. 

be no enhancement of rent for 15 years, nnder 
s. 113, of the Bengal Tenancy Act, where rent has 
been settled under Chap. X of the Act. Haeihae 
Pebsad Bajpai V . Ajttb Misie (1913). 

I. L. B. 46 Calc. 930 


5. TITLE. 

Denial of landlord's 

title when entails forfeiture — Power of Court to 
relieve forfeiture. In order that a denial of land- 
lord’s title should work a forfeiture of the tenancy, 
three things are necessary : (a) the tenant must 
set up title either in himself or in a third party 
inconsistent with them mutual relationship, (6) 
the denial must be direct and uneq^uivocal and not 
casual and (c) it must be made to the knowledge 
of the landlord. A casual statement, uncommuni- 
cated to the landlord, made by a tenant in a sale- 
deed executed by him in favour of a third party 
in respect of other properties, to the effect that the 
executant is the owner of the properties leased, 
does not amount to a disclaimer of the landlord’s 
title. Per Seshagiei Ayyae, J. Obiter : A dis- 
claimer of the landlord’s title effects a forfeiture 
even if the tenure be for a specific term, and 
Courts have no power to relieve against it unless 
the disclaimer was occasioned by the fraud mistake 
or accident of the landlord and the tenant was 
neither careless nor negligent. Kemalooti v, 
Muhamep (1917) . . I. L. R. 41 Mad. 629 

LAND REVENUE. 

assignment for the oflSce of Kul" 

karni — 

See Pensions Act (XXIII op 1871), s. 4. 

I. L. R. 42 Bom. 257 

LAND REVENUE CODE (BOM. ACT V OF 
1879). 

S. ^^-—Bomhay Act I of 1865, s, 35 — 

Agricultural land — Land used for brick kilns — Fine 
levied under $. 35 of Bombay Act I of 1865 — ^Revision 
Survey — Land classed as agricultural — Subsequent 
erection of buildings on the land — Collectors ‘power to 
levy enhanced assessment as building fine under s. 48 
of the Land Bevenue Code. The plaiutiff, who held 
certain agricultural land, began to use it for pur- 
poses of brick kilns in 1872. For this conversion 
of use, a fine of 30 times the assessment was levied 
from him by the CoHector, under the provisions of 
s. 35 of Bombay Act I of 1865. Some huts were 
erected on the land about the time. The revision 
survey of the land took place in 1889, when the 
land was assessed as agricultural land. In 1901, 
the plaintiff erected substantial buildings on the 
land, for which he was called npon by the Collector 
in 1912 to pay extra assessment at' the rate of 
Bs. 85 per year. The plaintiff sued to recover 
hack the amount of the extra assessment levied 
from him and for a perpetual injunction restraining 
the Collector from levying it in future. Held, 
that substantial buildings having been erected on 
the land after the revision survey of 1889, the 
plaintiff was liable to pay the enhanced assessment 
under the provisions of s. 48 of the Bombay Land 
Bevenue Code, 1879. Hahamaubhai Dosubhai 
V, The Seceetaey op State poe India (1917). 

L L. R. 42 Bom. 126 


LAND REVENUE CODE (BOM. ACT V OF 

1879) — concld. 

ss. 74, 76— 

See Rajinama and Kabtjliyat. 

1. L. R. 42 Bom. 359 

^ — s. 85 — J urisdiction — Civil Court — Suit 

by superior holders against inferior holders to recover 
arrears of assessment. The jurisdiction of civil 
Coimts to try suits by superior holders to recover 
their dues from inferior holders is not barred by 
s. 85 of the Bombay Land Bevenue Code (Bom. 
Act V of 1879). ViSHWANATH Ganesh V. Kondaji 
(1917) . . . . 1. L. R. 42 Bom. 49 

s. 217— 

See Kadim Inamdak. 

I. L. R. 42 Bom. 112 

LAND TENURE. 

1. Sarbarakars in 

Khurdah — Absence of heritable or transferable 
Bights — Liability to dismissal for misconduct. 
Sarbarakars in Elburdah have no heritable or 
transferable right in their office or in the Sarbara- 
kari Jagir lands. They are liable to dismissal for 
misconduct, and upon dismissal lose aU rights in 
the jagir lands. Saddanando Maiti v. Nouratian 
Maiti, 8 B. L. R. 280, discussed. Paeama- 
NANDA Das Goswami V. Keifasindhu Roy 
(1918) . . . . L. R. 45 1. A. 246 

2. Char acquired in 

1833 — Purpose of letting — Tenure-holder — Fo ac- 
crued right as raiyat — Bengal Tenancy Act (Till 
of 1885), ss, 5, 19. The appellant’s predecessors 
in 1833 acquired from the Government extensive 
Char lands in Bengal for the purpose of reclaiming 
them and then letting them at, a pr<ifit to culti- 
vators. There was some evidei(fe that on occa- 
sions prior to 1885 the Board of Revenue and its 
subordinates had regarded the holding as raiyati. 
Held, that the appellants were tenure holders 
within s. 5 of the Bengal Tenancy Act, 1886 ; and 
that s. 19, which saves occupancy rights accrued 
to raiyats prior to the Act, did not apply, as 
neither the appellants nor their predecessor had 
held a raiyati interest in the land, Bajani Kanta 
Ghose V, The Seceetaey op State poe India 
(1918) . . . . . L. R. 45 I. A. 190 


LANDS CLAUSES CONSOLIDATION ACT (8 & 
9 VICT., C. 18). 

ss. 63, 68 — 

See Becodpment. 

I. L. R. 46 Calc. 348 

LEASE. 

See Chstomaey Law op Soiheh Kanaea. 

I. L. R. 41 Mad. 118 
See Occupancy Raiyat. 

I. L. R. 40 All. 228 

determination 

See Ejectment . I. L. R. 46 Calc. 469 

forfeiture of — 

See Ejectment . I. L. R. 45 Calc. 469 

See Teansper op Property Act (IV op 
1882), s. Ill, CD. (g). 

I. L. R. 48 Bom 195 

1, Assignment of a 

lease — Repudiation of Uss6fs title by the original 
lessee — Forfeiture, A mere repudiation by the 
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original lessee of the lessor’s title wiE not work a 
forfeiture against the assignee of the lease. Per. 
Heaton, J, The Transfer of Property Act does 
recognise that his interest in the property may be 
transferred by a lessee to an assignee and this may 
be done without the consent of the lessor and ii 
that can be done it seems to me to follow as a 
matter of reason that when the entire interest is 
transferred by the lessee to the assignee, then the 
assignee is not responsible for acts done by the 
lessee. Gopal Jayvant v. Shrikiwas Vithal 
(1918) . . . . I. L. R. 42 Bom, 734 

2, Construction of 

Uase-^Moharari Lease — Grant of Land “ mai hah 
hakuh ” {mith all rights) — Mineral and other sub-soil 
rights— Rights not expressly included in terms of 
lease. Held (reversing the decision of the High 
Court), that the expression “ mai hah hahuk ” 
(“ with all rights ”) in a mokarari lease of land did 
not add to the true scope of the grant nor cause 
mineral rights to be included within it. The 
essential characteristic of a lease is that the 
subject of it is one which is occupied and enjoyed, 
and the corpus of which does not in the nature of 
things and by reason of the user, disappear. 
Unless there be by the terms of the lease an express, 
or plainly implied, grant of mineral rights they 
remain reserved to the zemindar, there being no 
evidence of his having parted with them. Marl 
Narain Singh Leo v. Srira7n Ohahravartif L L. R. 
37 Calc. 723 ; L. R. 37 I A. 136^ Darga Prasad 
Singh, v. Braja 2iath Bose, L L. R. 39 Calc. 690 ,* 
L. M. 39 /. A. 133, and Shashi Bhitsan 3Iisra v. 
Jyoti Prashad Singh Deo, L L. E. 41 Calc 585 ; 
L. R. 44 I. H. 46, foEowed. 2Iegh Lai Pandey v. 
Rajhiimar Rhakiir, I. L. R. 34 Calc. 35S, overruled. 
By the terms of the lease trees on the land w'ere 
expressly transferred to the grantee ; but mineral 
rights were not so included in its terms ; and the 
presumption was, therefore, that the zemindar had 
not intended to transfer them, and they did not 
pass under the lease. Raj KraiAP, Thakue 
G miBHARi Singh v, Megh Lae Pandey (1917). 

L L. R, 45 Calc. 87 

3, : Darpatni, condi- 

tions in — Bengal Tenancy Act {VIII of 1885), 
ss. 159, cl. {by, 179 — Transfer of^ Property Act {IV 
of 1882), s. 10 — Receiver — Appointment of Receiver 
in administration suit — Civil Procedure Code {Act 
XIV of 1882), ss. 503, 505. A, a patnidar, created 
a darpatni, in 1886 in favour of B, which contained 
the foEowing terms : “ Eke yourself we shaU have 
fuE rights to grant leases or make settlements of 
land in the mofussE ; but if these darpatni mahals 
be sold at auction for arrears of malikana (rent) 
due to you, then aE agreements entered into by us 
shaE be extinct (stand annuEed).” The common 
manager of B's estate granted to the defendants a 
permanent under-tenure in 1901. B having 
defaulted to pay rent to A, the latter in execution 
of . a decree for arrears of rent purchased B^s in- 
terest on the 21st September 1904 ; the sale was 
confirmed in due course on the 20th March 1905. 
The Receiver of the estate of A, appointed by a 
decree in an administration suit, without permis- 
sion from the District Judge, granted a darpatni 
to the plaintiS in 1906. Held, that A and B were 
competent to enter into a contract of permanent 
tenancy subject to the restriction actuaEy imposed, 
which was one of the incidents of the under-tenure 
and ran with the land so as to be operative not 
only between the grantors and grantees but also 
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their representatives in interest and the holders of 
derivative titles from them. Held, also, that the- 
condition in the lease not being an absolute restraint 
on ahenation and being for the benefit of the 
lessor, neither the provisions of s. 159 of the 
Bengal Tenancy Act nor s. 10 of the Transfer of 
Property Act had any appEcation. Held, further,, 
that the Receiver not being appointed under s. 503 
of the CivE Procedure Code of 1882 but by a decree 
in an administration suit the provision of s. 505 
requiring permission of the District Judge did not 
apply, and the darpatni granted by such Receiver 
was vaEd and unassailable. jHioHnsnoAN “yiAHTON 
V . Midnapoee Zesundaei Co. (1917). 

I, L. R. 45 Calc. 940 

4. Lessee given the 

option of j/urchasing the land leased ivithhi a certain 
time for a fixed price — Assignment of the lease — 
Legal assignee of the lessee entitled to the benefit of 
the option to purchase — Conveyance— Vendor and 
purchaser — Purchaser to accept suck iiiU as the 
vtndor possessed — Recitals about the title — Origi- 
nating summons — Estoppel. By an Indenture 
dated 1st March 1913, the defendants leased to one 
B. P M. a plot of land for a term of ninety-nine 
years. Under cl. 7 of the Indenture the lessee 
obtained a right to purchase the premises demised, 
at a price named within eighteen years from the 
date of the lease, the purchaser accepting such 
title as the vendors had. By an Indenture o£- 
Assignment dated 22nd May 1916, the lessee 
assigned the lease for the then residue of the said- 
term to the plaintiff. The plaintiff intimated to 
the defendants by a notice in writing his intention- 
of pui’chasing the said plot under the provisions 
of ci. 7. The defendants caUed upon the plaintiff 
to submit for their approval a draft conveyance of 
the said plot. The draft conveyance forwarded 
by the plaintiff to the defendants contained certain 
recitals tracing the title of the vendors from the- 
last purchaser of the property. The defendants 
objected to the insertion of the said recitals and. 
sought on their part to incorporate -certain cove- 
nants in the draft. Correspondence between the 
parties showed that the dispute between them was 
solely confined to the insertion of the recitals and. 
the covenants. The plaintiff took out an originat- 
ing summons for the determination of the question. 
whether the recitals and the covenants proposed 
by the respective parties should be embodied in the- 
conveyance. The summons was adjourned into 
Court for hearing. At the trial the defendants, 
conceded that they could not at that stage insist 
on the covenants set out by them. The defendants,, 
however, contended that the plaintiff was not 
entitled to the benefit of the option to purchase as- 
he was not the original lessee but only an assignee 
of the lessee, and as the option to purchase was a 
personal covenant and not a covenant which ran. 
with the land it did not enure to the benefit of the 
assignee. HeU, (i) that the plaintiff being bound 
to accept such title as the vendors had the recitals 
set out by him in the proposed conveyance were- 
unnecessary and should be struck out ; (u) that as^ 
the plaintiff was the legal assignee of the residue- 
of the term of lease, he was entitled to the benefit 
of the option to purchase ; (in) that as the corre- 
spondence between the parties proceeded on the 
assumption that the plaintiff though an as^nee 
of the lessee was entitled to exercise the option ol 
purchase under the lease, the defendants having' 
acquiesced in the same were estopped from disputr 



( 179 ) 


DIGEST OF CASES. 


( ISO ) 


XBASE — condd. 
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ing it. Woodall v. Clifton, 92 L, T. 292, distin- 
guished, Ft'iary Holroyd aiid Healey^s Breweries, 
Limited v. Singleton, {18991 1 refeiTed to. 

-Ladhabhai Lakhmsi V, Sm Jamsetji Jijibhoy 

(1917) . . . . L L. E. 42 Bom, 103 

5. Surrender or re- 

linguishment of, if requires a document — Go-sharer 
working mines — The other co-sharer^s remedy — 
Accounts or 'partition — Equities. A surrender or 
relinquishment of a lease does not require to be in 
writing but can be inferred from the acts of the 
parties. In the absence of proof of actual ouster 
or destruction of property one co-sharer cannot 
-demand accounts from another co-sharer for 
minerals taken by him out of joint property unless 
jt is shown that he had worked more than Ins fair 
share. No claim for account is maintainable where 
the co-sharer knowing that the other co-sharer had 
been spending large sums of money to develop the 
mines acquiesced. His remedy is by a suit for 
partition in which the other co-sharer should, if 
possiijle, be maintained in possession of the portion 
of the property upon which he has spent money. 
-Meyer u. Moyorayjan Bagchi (1918). 

22 C. W. N. 441 

6. ^ ‘ Teduka pottah,'^ 

meaning of — Eipiancement of rent in cctses of perma- 
nent lease. The use of the words Taluka pottah ” 
would primd facie show that the interest granted 
to the lessee was intended to be a permanent one. 
The rule has always been in this country that 
generally, when the lease is a permanent one the 
rent is liable to enhancement, unless the landlord 
has precluded himself by a contract or is by law 
precluded from claiming an enhancement. 
Upendra Lal Gupta v. Jogesh Chandra Ray 
(1917) 22 C. W. N. 2^5 

LEGAL PRACTITIONEES ACT (XVHI OF 

1879). 

s. 36 — Touts — Procedure to he followed 

by a Court talcing action under s. 36 — Revision — 
Statute 0 A' 6 Geo. V. Chap. 61, s. 107 — Evidence 
■ — Criminal Procedure Code, s. 117 (5). It is com- 
p>etent to the High Court to entertain an apphea- 
tion in revision against an order passed by a 
District and Sessions Judge under s. 36 of the 
Legal Practitioners’ Act, 1879, and this without 
dnvoking the aid of the Government of India Act, 
1915, s. 107. In the matter of the petition of Madho 
Ram, 1. L. B. 21 All. 181, In the onaiter of the petition 
of Kedar Nath, I. L. R. 31 All. 59, Bavu Sahib, v. 
the District Judge of Madura, I. L. R. 26 Mad. 596, 
^nd Bari Charan Sarcar v. ike District Judge of 
Dacca, 11 C. Lt J. 513, referred to. In a proceed- 
ing under s. 36, of the Legal Practitioners’ Act, 
1879, the Court imay properly apply, as regards the 
nature of the evidence addueible, the provisions of 
s. 117 (3) of the Code of Criminal Procedure. 
Where a person’s name has once been included in a 
list framed under s. 36 the mere fact that the ex- 
hibition of such list in any particular court room is 
discontinued has no effect on the validity of the 
original order. In the matter of the petitions of 
Kale A and Others (1917). 

I L, E. 40 All. 153 

XEGAL REPEESENTATWE. 

Bee Civil- Prooedure Code (Act V oe 
1908), ss. 2 (11), 53. 

I. L. R. 42 Bom. 504 


See Search Warrant. 

I. L. R. 45 Calc. 905 

LEPROSY. 

See Hindu Law — Leprosy. 


LESSEE. 

See UsupRucTUARY Mortgage. 

I. L. R. 40 AU, 429 

LETTERS OF ADMINISTRATION. 

See Court Fees Act (VII of 1870), 
ss. 19, (vUi) 191 ; ScH. I, No. 11, and 

ScH. Ill . . I. L. R. 40 All. 279 

application for — 

See Parties . I. L. R. 45 Calc. 8o2 

LETTERS PATENT. 

See Amended Letters Patent. 

I. L. R. 42 Bom. 260 

LETTERS PATENT, 1865. 

cl. 15— 

See Appeal I. L. R. 45 Calc. 502, 818 

See klisJoiNDER I. L. R. 45 Calc. Ill 

els. 15, 36 — Appeal to High Court 

from award under Land Acquisition Act {1 of 
1894) — Bench of two Judges — Di-fference of opinion — 
Appeal under cl. {15) of the Letters Patent, whether 
maintamahle — s. 98 [2), Civil Procedure Code {V of 
1908) and cl. (36), Letters Patent, applicability of, 
to appeals in Land Acquisition cases- — R. 2 of 
Appellate Side Rules, applicability of, to such appeals. 
The decision of the High Court in a Land Acquisi- 
tion appeal is not a ‘ judgment ’ within cl. (15) of 
the Letters Patent so as to enable a party to hie 
a further appeal to the High Court under that 
article. Rangoon Botatoung Company, Ld. v. The 
Collector, Rangoon, 1. L. R. 40 Calc. 21, and The 
Special Officer, Salsette BuildinJ^ Sites v. Dessabhai 
Basanji Moiiwala, 17 C. W. N. 421, followed. 
S. 98 of the Civil Procedure Code applies to Land 
Acquisition appeals and if a bench of two Judges 
hearing an appeal differ as to the amount of addi- 
tional compensation awardable, the proper order 
to pass on the appeal is to confirm the award of 
the lower Court under that section and not to 
give a decree up to the lower hmit of additional 
compensation. Kishen Dayal v. Irshad Ali, 22 
G. L. J. 525, distinguished. An award is a decree 
or order of a Civil Court within R. 2 of the Appellate 
Side Rules of the High Court. ‘ Per Seshagiri 
Ayyar, j. S. 98, Civil Procedure Code, is not 
strictly applicable to the facts of the case. Mana- 
VEKRAMAN TlRUMALPAD V.' ThE COLLECTOR OF THE 

Nilgiris (1918) . . I. L. R. 41 Mad. 943 


LEX FORI. 

See Promissory Note. 

1. L. R. 4? Bom. 522 

LEX LOCI CONTRACTUS. 


See Promissory Note, 

I. L. R. ,42 Bom. 522 


LIBEL. 


^ Defamedion-^PriviUge 

— Civil liability of petitioner for stoLemenJb made by 
him in a petition presented to Criminal Court, A 
person presenting a petition to a Crimmal Court is 
not liable in a civil suit for damages in respect of 
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statements made therein which may be defamatory 
of the person complained against. In the absence 
of Statnte law in India regarding civil liability for 
libel, there is no reason why the English law appli- 
cable thereto should not be followed, according to 
the ruling of the Privy Council in WagheJa Eajsanji 
T. Sheikh Mamlddin, L. B, 14 I. A, 89, Abdul 
Hakim v. Tej Ckandar Mtikarji, L L. B. 3 All. 

81 5 f overruled. Augada Bam ShaJia v. Hemai Chand 
Shaha, L L. B. 23 Calc. 867, dissented from. 
Chukni Lal V. Nabsikgh Das (1917). 

I. L. E. 40 All. 341 

LICENSE. 

See Forest Act (VII of 1878), s. 25, 
CL. (?), E. 3 {a). 

1. L. E. 42 Bom. 406 

See Limitation Act (IX or 1908), Sch, I, 
Arts. 120, 144. 

I. L. E. 42 Bom. 333 

LIEN. 

declaration of — 

;6'ee Execution of Decree. 

I. L. R. 45 Calc. 530 

LIMITATION. 

See Limitation Act (IX or 1908). 

*S'ee Amended Letters Patent, Cl. 15. 

1. L. E. 42 Bom. 260 
See Civil Procedure Code (1908), s. 47, 

0. XLI, R. 1 . I. L. R. 40 All 12 

See Civil Pi-tocEBrEE Code <190S). s. 4S. 

I. L. E. 40 AH. 198 
See Civil Procedure Code (1908), 
s. 122 . . 1. L. R. 40 All 1 

See Civil Procedure Code (1908), 

0. XXI, R. 58 • I. L. E. 40 AH. 325 
See Civil Procedure Code (Act V or i 
1908), 0. xxxm, R. 5. 

I. L. R. 41 Mad. 620 
^ee Civil Procedure Code (1908), 

0. XXXIV, B. 5. 

1. L. E. 40 AH. 203 
See Civil Procedure Code (1908), 

0. XXXIV, R. 0. 

1. L. R. 40 All 551 
See Criminal Procedure Code (Act V 
OF 1898), s. 195. 1 

1. L. E. 42 Eom. 281 
See Decree . 1. L. E, 42 Bom. 728 

See Deekhan Agriculturists' Relief 
Act (XVII of 1879), s. 48. 

I. L. E. 42 Bom. 367 
See Ejectment, suit in. 

I. L. E. 41 Mad. 641 
See Execution of Decree. 

I. L. E. 40 All 211 
See Limitation Act (IX of 1908), Sch. 

1, Art. 113 . I. L. E. 41 Mad. 18 

See Mortgage . I. L. E. 40 All. 407 
See Mutt . . L L. E. 41 Mad. 124 

See Suit . . 1. L. E, 45 Calc. 934 

1, — Attachment in 

execution — Claim proceeding-^Claim rejected for 
default and without investigation — Subsequent title 
suit — Limitation Act {IX of 1908), Sch. I, Art, 11 — 


LIMITATION — contd. 

Civil Procedure Code {Act V of 1908), 0. XX/„ 
rr. 58 and 63. Where a claim is preferred under 
0. XXI, r. 58 of the Civil Procedure Code and an 

I order is passed either allowing or rejecting, the 
party against whom the order is made, "may,, 
irrespective of whether any investigation took place 
or not, bring a suit in the language of 0. XXI, 

r. 63, “ to establish the right which he claims tc ■ 
the property in dispute ” or in the language of' 
Art. 11 of Sch. I of the Limitation Act, 1908^ “ to> 
establish the right which he claims to the property 
comprised in. the order,” and the suit must be- 
brought within the year allowed by Ait. 11. 
Sardhari Lal v. Ambika Fershad. 1. L. B.*15 Calc., 
521 ; L. B. 15 I. A. 123, Jugnl Kishore Marwari 
V, Ambika Debi, 16 C. IT. X. 882, and Cmacharan 
Chatter jee v. Heron Moyee Debi, IS C. Tb. X. 770, 
referred to. Xarasimha Chetti v. Vijiapala Naiiiar, 
27 Ind. Cas. 044, and Po7untsami Pillai v. Samn 
Amrnal, 31 Mad. L. J. 247, approved. Xagendra 
Lal Chowdhxtry r. Pant Bhusan Das 1918). 

I. L. R. 45 Calc. 785 

2, Bengal Tenancy 

Act {Yin of 1885), ss. 104H, lllA-^Bcope of s, 
104H — Linutaiiou governing ^uiis under *•. 104H — 

s. 104H but tvithm proviso to s. Ill A. 
S. uUlI oi the Bengal Tenancy Act only refers to. 
suits by a person aggrieved by an entry of rent 
settled in a Settlement Rent RoU prepared under 
ss. 104F to 1D4H or by an omission to settle suchi 
a rent and suits, failing under that section, are gov- 
erned b3' the special limitation provided in that sec- 
tion. Where reliefs claimed are outside the scope of 

s. 104H and fall within the provision to s. 11 lA, 
the limitation applicable is that provided by Art. 
120 of the second schedule to the Limitation Act. 
Promoda Hath Boy v. Asiruddin Mandal, 15 C. IF, 
X. 896, foUow'cd. Rajani Kanta Mookerjee i\ 
Secretary of State for India (1917). 

I. L. E. 46 Calc. 845 

3. Admission of' 

appeal after period of limitation has expired ivithout 
notice to respondent — Power of Court to grant recon- 
sideration of order admitting it at instance of res-- 
pondent — Practice of Cowls in India — Suggestion 
by Privy Council that such practice should be altered 

I by the Indian CouHs with the view of securing final' 
determination of any question of limitation at time 
of admission of appeal — Lwvitation Act {IX of 1908), . 
ss, 4 and 5. The admission of an appeal after the ■ 
period of limitation has expired deprives the res- 
pondent of a valuable right by putting in peril the • 
finality of the order in his favour. When an order 
admitting an appeal has been made in the absence 
of the respondent, and without notice to him, to 
preclude liim from questioning its proprietj^ would 
amount to a denial of Justice. Such an order, so 
made, should therefore be treated as open to- 
reconsideration at the instance of the respondent. 
This view is sanctioned by the practice of the Courts 
in India. Held also, that the Court was not 
exceeding its jurisdiction in permitting the question 
of limitation to be re-opened when the appeal, 
came before it for hearing, and under the circum- 
stances it had power to reconsider the sufficiency 
of the cause shown for the delay. That practice 
was not pecnliar to Madras, but prevailed in other' 
Courts in India. Such a practice, however, was 
in their Lordships’ opinion open to grave objection,, 
and it was urgently expedient that in place *of 
such a practice, a procedure should be adopted by' 
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Courts in India- whicii would secure, at the stage 
of the admission of an appeal, the final determi- 
nation (after due notice to aU parties) of any 
■ question of limitation affecting the competence of 
the appeal. Kkisb:naswami Panikoiitdaii v. 
Bamaswami Chbttiae (1917). 

1. L. R, 41 Mad. 412 

4. Chauhidari 

-ChaJcaran Lands — Transfer to zamindar — Suit by 
patnidar — Village-Chaiikidari Act {Beng. VI of 
1S70) — Limitation Act (XF of 1877), Sch. 11, 
Arts. 113, IIL The respondent was patnidar or 
darpatnidar of villages under patnis granted by 
the appellant. Chaukidari Chakaran lands situated 
within the villages having been transferred by 
Government to the appellant, the respondent sued 
-for declarations that the lands formed part of the 
several patnis, for settlements of the lands, and 
■possession. Held, that the suits were not suits 
"for specific performance of contracts within Art. 
113 of sch. II of the Limitation Act, 1877, but 
suits for possession of immoveable property within 
Art. 144 ; and that the period of limitation accord- 
ingly was not three but twelve years. Raijtjit 
.SiKGH V. MaBABAJ BaHADUE SllTGH (1918). 

L. R. 45 I. A, 162 

5. Execution of 

inon ey- decree — Part payment — V ncertified pay men t 
or adjustment — Civil Procedure Code Act {V of 1908), 
O. XXI, r, 2, suh-r. (3). Limitation Act {IX of 
1908), s, 21, Sch. I, Art. 182. Where a decree for 
money was made on the 24th November 1909 and 
an application for execution of the same was 
presented on the 7th June 1916 and where two 
■payments were alleged to have been made in 1912 
and 1913, respectively, neither of which was certi- 
■fied to the Court. Held, that the application was 
primd facie barred by limitation under Art. 182 of 
the Limitation Act. Held, also, that an uncertified 
payment or adjustment could not operate to pro- 
Jong the period of limitation for an application for 
the execution of a decree under the Limitation 
Act. Held, further, that under the Hindu Law, in 
the absence of the father, the mother was entitled 
tto be the guardian of her infant sons in preference 
to their brother and was the “ lawful guardian ” 
under s. 21 of the Limitation Act. Jogendra Hath 
-SarJcar v. Provath Nath Chatter jee, 19 C. L. J. 126, 
Kutubullah Saricar v. Durga Charan JRudra, 13 
J. C. 424, Bhajan Lai v. Cheda Lai, 12 AIL L, J. 
S25, and Mahtaboo v. Gunesh Lai {1854), (Beng.) 
,S, D. A. 329, followed. Bireswae Mukeejee v. 
.Ambika Chaean Bhattaohaejea (1917). 

L L. R. 46 Calc. 630 

0, — Limitation Act 

t{lX of 1908) ss. 5, 14 — Gepteral rule far exercise of 
judicial discretion to admit an appeal which would 
^otherwise ■ he time-barred — Suffcient cause ” — 
Measonable diligence in prosecution of appeoLr- 
Deduction of time in proseouting with due diligence 
'Un. application for review of judgment — Order for 
. abatement of suit — Civil Procedure Code, 1882, 
ss. 3661^368, 371 — Mevision allowed under s. 371 — 
Order of abatement made ex parte — Judge refusing to 
follow genercd rule laid down by FuU Bench case^ 
Appdlate Court can remit case or exercise discretion 
dtsdf. For the exercise of the judicial discretion 
.allowed by s. 5 of the Limitation Act, 1908, to 
admit, for “ sufficient cause ” an appeal which 
would be otherwise barred as being out of time, 
'the case of Karm Bahhsh v. Daulat Bam, {1888) 


LimTATlON—conid. 

P. R. No. 183, lays down a general rule that the 
true guide is whether the appellant has acted with 
reasonable diligence in the prosecution of his 
appeal; and he ought to be deemed to have so 
acted where, after deducting the time spent in 
prosecuting with due dili g ence a proper application 
for review of judgment, the period between the 
date of the decree appealed from and the date of 
presenting the appeal does not exceed the peiiod 
prescribed for preferring an appeal. In re Brqjcnder 
Coomar Boy, B. L. R. Sup. Vol. 728; 7 Suth. 
W. R. 529, in which Nobbo Kissen Singh v. Kaminee 
Dassee, B. L. R. Sup. Vol. 349 ; 2 Suth. W. R. Mis. 
85, was followed, referred to. This general rule, 
or one practically similar, has been adhered to by 
all the High Coui'ts in India ; and the Judicial 
Committee will not interfere with such a rule of 
procedure so laid down. Where a Judge purport- 
ing to exercise such discretion does so under the 
view that there is no general rule, when in fact 
there is one which he ought to follow as being 
binding on him, he misdirects himself as to the law 
to be apphed to the case ; he cannot exercise a 
judicial discretion, and an Appellate Court should 
either remit the case or exercise the discretion 
itself. The remedy by revision given to the repre- 
sentatives of a plaintiff by s. 371 of the Civil Pro- 
cedure Code, 1882, whfen an order for abatement 
of a suit has been made, is applicable whether the 
order has been made under s. 366, on the death 
of a plaintiff, or under s. 368, on the death of a 
defendant; the words of s. 371 being “where a 
suit abates under this chapter ” which includes 
both ss. 366 and 368, An order abating a suit 
should not be made ex parte. The opposite party 
should be given an opportunity of appearing before 
any order for abatement is made. The iiSi^oduc- 
tion of a plaintiff or a defendant for one stage' of a 
suit is an introduction for all stages, even if it be 
made on an appeal from a mere interlocutory 
order. Beij Indak Siegh v. Kanshi Ram (1917) . 

I. L. R* 45 Calc. 94 

7 ^ Decree — Applica- 

tion for execution — Civil Procedure Code {Act V of 
1908), 0. XXI, rr, 18 and 17, cl. {2) — Application in 
accordance with law — Properties specified in the list 
furnished under O. XXI, r. 13, not competent to be 
proceeded with in execution — Filing of supplementary 
list of properties, if to be taken as paTt of the original 
application under the provisions of O. XXI, r. 17 {2) 
— Fresh application for execution, if necessary — Such 
application if to be treated as made in continuation 
of the original application for execution. A decree 
was passed on the 28th November 1911, and on 
the 23rd November 1914 an application for execu- 
tioi| was made which, on the face of it, was in 
accordance with law. Subsequently on the ob- 
jection of the judgment-debtor it was discovered 
that against the properties specified in th© list 
furnished under O. ;SXI, 'r. 13, proceedings’ could! 
not be taken, and accordingly on the 14th January 
1915 the decree-holder made an application to the 
Court for acceptance of a further list of properties 
with a prayer that the execution should proceed by 
attachment and sale of those properties, and the 
lower Appellate Court disallowed the prayer and 
held that the application for execution having been 
admitted and registered the proposed amendment 
could not be accepted and the decree-holder was 
to make a fresh application in execution. Held, 
that the supplementary list should be taken as 
part of the original application under the provisions 
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of 0. XXI, r. 17 (2), or if a fresii application were 
at all necessary, then the subsequent application 
furnishing a supplementary list of properties should 
be treated as one made in continuation of the appli- 
cation first presented on the 23rd November 1914 ; 
that in this view no question of limitation arose 
and that the decree-holder would be at liberty to 
proceed in execution as on his application, dated' 
23rd November 1914. Gj^anenbua Kumar Roy 
Choudhey V, Rishindea Kuiniae Roy Choudhey 

(1918) 22 C. W. N. 540 

8. Acknowledgm ent 

by judgment-debtor after aitachment, effect of, as 
against auction-^rcliaser. An acknowledgment by 
the judgment-debtor may save limitation against 
the auction-purchaser, but such acknowledgment 
if made after the attachment cannot prevail against 
the auction- purchaser who is entitled to have the 
property purchased by him in the condition in 
which it was at the time of attachment. Rajes- 
WAEi Dasi V. Bikoda Sundaei Dasi (1916). 

22 C. W. N. 278 

LIMITATION ACT (XV OF 1877). 


LIMITATION ACT (IX OF 1908)— 

ss. 5, 14 — concld. 

transferred by the District Judge for disposal to 
the First Class Subordinate Judge. It was dis- 
missed as being not properly made under 0. 
XLVII, r. (1) of the avil Procedure Code, 1908, 
to the Judge who passed the decree in appeal* 
The plaintiff, therefore, presented another appli- 
cation to the Subordinate Judge on May 6, 1916. 
On it being contended that it was barred by limit- 
ation r Held, that the plaintiff had shown sufficient 
cause for excuse of delay under ss. 5 and 14 of 
the Limitation Act, 1908. Per Batoheloe, Ag. 
C.J, — By ‘strict proof ’ in O. XLVII, r. 4, sub-cL 
(2) (6), Civil Procedure Code, 1908, is meant any- 
thing which may serve direotl 3 " or indirectly to 
convince a Court and has been brought before the 
Court in legal form and in compliance with the 
requii'cments of the law of evidence. The words 
are not that the absence of negligence shall be 
* conclusively established ’ or even ‘ satisfactorily 
proved.* What is required is that there be strict 
proof of this absence of ‘negligence on the record 
and the phmse ‘ strict proof ' refers to the formal 
correctness of the evidence offered, not to its effect 


Sch. n, Arts. 95, 141— 

See Hiedu Law — P i.ETEEsioNEE. 

I. L. R. 45 Calc. 590 

Sch. n, Art. 109 — Suit for mesne 

profits of putni taluk sold under Reg. VIll of 1S19. 
Art. 109 of the Limitation Act (XV of 1877) which 
prescribes a three years’ rule of limitation is applic- 
able to a suit for mesne profits where possession of 
the property in suit, fi.c., a pnini iahiJc, was obtained 
by the defendant under a sale held under Reg. YIIl 
of 1819, which was subsequenth" set aside. Saeaj 
Ra^jan Choudhuey b\ Peemczayd Choudhuey 

(1917) 22 C. W. N. 263 

Sch. II, Art. 179— 

See Moetgage . I. L. R. 40 All. 407 

LIMITATION ACT (IX OF 1908). 

— S- 2 — 

See Limitation Act (IX of 1908), Sch* 
I, Aet. 124 . I. L. R. 41 Mad. 4 

— S. 3 — Question of limitation, if may be 

considered for the first time in appeal. The Court 
can, under s. 3, take notice of the question of 
limitation although it has not been taken up in 
the Courts below. Naeasingha Sana Goswami v. 
Pkolhadhan Teoabi (1918) . 22 C. W. N. 994 

ss. 4, 5— 


or result. If the record does contain such strict 
proof, that is to say, such formal admissible 
evidence, it shall be for the trial Court only to 
assess its sufficiency. Ahid Kkondkar v, Maliendra 
Lai De. I. L. R. 42 Calc. S30, S37, approved. Bai 
Nematbu i\ Bai Nematuleabu (1918). 

I. L. R. 42 Bom. 295 

2 . Bond fide prose* 

cutlm of proceeding in wrong Court, if sufficient 
ground for extending time for filing appeal. An 
ajipeal against the decision of a Munsif was filed 
within time in the Court of the District Judge 
and a question being raised as to which was the 
proper Court of Appeal the District Judge took time 
to consider it and ultimately determined that under 
the notification of the High Court the Subordinate 
Judge’s Court was the proper Court and returned the 
appeal which was on the same day filed in the latter 
f Court. The Subordinate Judge rejected the appeal 
I as time-barred. Held, that although s. 14 of the 
Limitation Act was inapplicable to appeals the 
principle of that section has been recognised by 
Courts as applicable to appeals in this sense that 
the bond fide prosecution of a proceeding in a 
wrong Court has been regarded as a proper ground 
or as sufficient cause within the meaning of s. 5 of 
I the Limitation Act for extending the time for 
i filing an appeal. Rupa Thakueani v Kumuenath 
(1918) . . . 22 C. W. N. 5&4 


See Limitation . I. L. R. 41 Mad. 412 j 
— ss, 5, 14 — I 

See Limitation . 1. L. R. 45 Calc. 94 

1 . JDelay — Sufficient 

cause — Beuiew — Stricd proof, meaning of — Civ-il Pro- 
cedure Code (Act V of 1908), 0. XLVII, r. 4, 
sub-cl. (2) (b). The plaintiff, a Mahomedan lady, 
applied for review of the judgment of the First 
Class Subordinate Judge, A. P., at Surat. Her 
appeal was dismissed by the Judge on October 8, 

1915. The application for review was made on 
January 5, 1916, to the District Judge, Surat. | 
This application to that Judge was irregular as 
before that the plaintiff had filed a second appeal 
to the High Court on November 10, 1915.- After 
the withdrawal of the second appeal on March 29, 

1916, the application of January 5, 1916, was 


S. 6 — Purchaser from minor, if gets 

rights of minor. The view that the plaintiff having 
purchased the property from a minor has got by 
the assignment the rights of a person under dis- 
ability under s. 6 of the Indian limitation Aet, 
cannot be supported after the decision of the Full 
Bench in the case of Rudra Oanta Y.Nobohis$ore, 
L X. R. 9 Gah. 6B3. Bhagaban Chandea 
Kaibaeta Das v. Ishan Chandea Kaibabta Das 
(1918) . . . , . 22 G. W. N. 831 

— g. 7 — Sfiii to recover arrears of Desh'- 

pandegiri cash aUowance— Three years arrears can 
' be recovered. The plaintiffs, one of whom was a 
minor, being jointly entitled to a Deshpandegiri 
cash allowance, sued to recover arrears for six 
years prior to the suit. Held, that the plaintiffs 
were entitled to recover the arrears for three years 
only, for the minority of the second plaintiff could 
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not help the plaintiffs inasmuch as the adult 
plaintiff was in a position to give a discharge on 
behalf of himseK as well as the minor. Ganpat v. 
STieshgiri, 6 Bom, L. B. 647, distinguished. 
Huchrao Timmaji V. Bhuverao Gubijkao (1917) 

I. L. R. 42 Bom. 277 

S. 7 and Art. 44 — Sale by a Hindu 

another as guardian of Tier only son — Second son in the 
womb at the time of sale — Subsequent sale by both the 
sons to another — First purchaser dispossessed by the 
latter — Suit in ejectment — Limitation. The plaintiff 
claimed under a sale- deed executed by a Hindu 
widow as guardian of her only son at a time when 
she had another son in the womb. The plaintiff 
was afterwards forcibly ejected by the appellant 
who had obtained a later sale -deed from the elder 
son who executed it both on behalf of himself and 
his minor brother. The plaintiff sued in ejectment 
more than three years after the first son’s attaining 
majority but within three years of the attainment of 
majority by the second. Held, that no suit having 
been brought by the first son within the period 
prescribed by art. 44 of the Limitation Act to set 
aside the sale, the plaintiff’s right to the share of 
the first son became absolute and that as the 
mother did not execute the sale-deed as guardian 
of the second son, his share in the suit land did not 
pass to the plaintiff. Held, also, that as the causes 
of action for the two sons were different, s. 7 of 
the Limitation Act had no application to the facts 
of the case. Doraiswami Serumadan v. Nondisami 
Sahivan, I. L. B. 38 Mad. 118, distinguished. 
Kandasami V . Ietjsappa (1917). 

I. L. R. 41 Mad. 102 

S. 10 — Whether applicable to suits in 

respect of property which has not been received by a 
trustee. The insertion in s. 10 of the Indian limit- 
ation Act, 1908, of the words “ or the proceeds 
thereof, or for an account of such property or 
proceeds ” has not had the effect of exempting 
from the ordinary rules of limitation suits against 
trustees for failure to reduce the trust property 
into possession. Hew Fleming Spinning and 
Weaving Company, Limited v. Kessoivji Naih, 
I. L. B. 9 Bom. 373, 399, followed. Tholasingam 
Chetty V . Vedachella Aiyah (1917). 

I. L. R. 41 M^d. 319 

s. 12 — 

See Civil Peocbdijre Code (1908), 

s. 122 . . . I. L. R. 40 All. 1 

^ — SS. 13, 19 and 20 — Loan to a partner- 
ship — One of the partners absent from British India 
— Suit for loan more than three years after loan but 
within three years after return of partner, whether 
barred and against whom — Belease by some partners 
of a partnership debt, whether binding on legal 
representative of a deceased partner — Entries in 
dehioFa accounts, whether payment of interest gr 
acknowledgment. The plaintiff’s father was a 
partner along with the third, the sixth and eighth 
defendants, of a firm at E, which advanced certain 
loans in 1903 and 1904 to a firm at S of which the 
first defendant and the former defendants were 
partners; the first defendant was out of British 
India from 1903 to 1908. The plaintiS sued in 
1909 to recover his share of the loans from the 
partners of the firm at S. The defendant pleaded 
that the suit was barred by limitation ; the plaintiff 
relied in bar of limitation on s, 13 of the Limitation 


LIMITATION ACT (IX OF 1908)— con.U 

SS. 13, 19 and IQ^concld. 

Act and also on certain unsigned entries in defend- 
ants’ account books in which the interest accruing 
due were added to principal from time to time ; 
the first defendant further pleaded a release by 
defendants Nos. 3, 6 and 8 of the claim against, 
him as binding on the plaintiff. Held, that the* 
suit was not barred by limitation against the first- 
defendant as the plaintiff was entitled to a deduc- 
tion of the time during which the first defendant- 
was out of British India but was barred against- 
the other defendants under s. 13 of the Limitation 
Act ; that the entries in the debtor’s accounts* 
could not be treated as payments of interest under 
s. 20 of the Limitation Act, or as acknowledgments- 
under s. 19 of the Act as they w^ere not signed by 
the debtors. Held, also, that a partner can release 
a partnership claim, and, after the death of a 
partner, the surviving partners have a right to 
release such a claim ; that, if a release by any of 
the partners is fraudulent the other partners can 
avoid it and seek to recover their share of the 
released debt, but the legal representative of a 
deceased partner is not entitled to avoid it as the 
right to do so is personal to the partners. Held 
(on the facts), that the release of the first defendant 
by the third, sixth and eighth defendants was bond 
fide and biuding on the plaintiff. Palaeiappa 
Chettiak V . Veerappa Chettlab (1917). 

I. L. R. 41 Mad. 448 

s. 15— 

See Civil Peooeduee Code (1908), s. 48. 

I. L. R. 40 AU. 19S 

s. 18, Sch. I, Arts. 62, 115, 116— 

See CoNTEACT . L L. R. 41 Mad. 488 

SS. 19, 22; Sch. I, Arts. 106, 120— 

Dissolution of a partnership business — Indian Con- 
tract Act (IX of 1872), SS . 239, 2S3 — Suit for account 
— Amendment — Suit that plaintiff was a partner,, 
if may be amended on basis that he teas servant 
remunerated by share of proflt-^Amendment asked 
for first time in the Court of Appeal-^Acknowledg- 
ment of part of the claim, effect of. The plaintiff 
brought a suit against certain defendants on 8th 
February 1913 alleging that he was a partner with 
the defendants up to 27th June 1910 when he 
retired from the partnership, and asking for an 
account. On the 12th February 1914, a necessary 
party (e.gf,,’ representative of a deceased partner) 
was added as a defendant. The defendants in 
their written statement pleaded that the plaintiff 
was not a partner but a servant remunerated by a 
share of the profit ; they also admitted in a letter,, 
dated 21st January 1913, that they were liable to 
render an account to the plaintiff up to the year 
1904-05 when the plaintiff retired and not till 27th 
June 1910. In the Court of Appeal the plaintiff 
(respondent) for the first time prayed that he 
might be allowed to amend his plaint on the footing 
that he was not a partner but a servant as alleged 
by ^he defendant in their written statement. Held, 
that the suit against ail the defendants must be 
deemed to have been brought on the 12th February 
1914 and was barred by limitation. To such a 
suit Art. 106 and not Art. 120 of the Limitation 
Act applied. Held, also, that havinglregard to the- 
stage of the litigation at which the amendment 
was asked for and the nature of the amendment, 
it could not be granted. It is well-settled that 
where a plaintiff bases his claim upon a specific 
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legal relation alleged to exist between him and the 
defendant, he should not be allowed to amend the 
plaint so as to base it on a different legal relation. 
This rule is only one aspect of the broader principle 
that leave to amend should be refused where the 
amendment would introduce a totally different, 
new, and inconsistent case. The amendment was 
also refused on the ground that if the plaintiff 
were to institute a fresh suit on the date the 
amendment was asked for on the basis that he 
was a servant, the new suit would be barred by 
limitation. Held^ further, that the letter of 21st} 
January 1913 did not amount to an acknowledg- 
ment of the right claimed by the plaintiff. Kali 
Das Chaudhuki v. Draxjpadi Sitndabi Dassi 

(1917) 22 C. W. N. 104 

s. 20— 

See Execution Petition. 

I. L. R. 41 Mad. 251 

Execution of decree bearing no 

interest — Payment saving limitation. Where on an 
application for execution of a decree which did not 
bear any interest, made more than tlmee years 
after the date of the previous application, the 
decree-holder relied on a payment which the judg- 
ment-debtor was found to have made to the 
decree-holder, within three years of the first appli- 
cation for execution but there was nothing to show 
that it was paid by of interest. Held, that 
though the decree-holder might either api>iy to 
certify the payment before execution or might do 
so in" his application for execution of the decree, 
the provisions of s. 20 of the Limitation Act woukl 
in no way be affected by it. The decree not bearing 
any interest, any payment made by the judgment- 
debtor must be taken to have been made in part 
payment of the principal ; and such part payment 
must appear in the handwiiting pf the judgment- 
debtor or of his agent duly authorised in this behalf 
in order that limitation might get a fresh start. 
Haeendea Chandra Bhattachaeya v. Gagan 
Chandea Das (1916) . . 22 C. W. N. 325 

s. 21, Sch. I, Art 182— 

See Limitation , I, L. R. 45 Calc. 630 

ss. 21 {2), 19, 20 — Partnership — Ack- 
nowledgment of liability or payment by one partner, 
when binding on others. Direct evidence that one 
of several partners or co-contractors had authority 
to acknowledge liability or make payments so as 
to save limitation as against his partners or co- 
contractors is not necessary, but such authority 
can be inferred from surrounding circumstances 
such as the position of other co-contractors or 
partners. Valasubramania PiUai v. Bamanathan 
Ohettiar, I, L, B, 32 Mad, 421, and Shaih 
Mohideen Sahib v. The Official Assignee of 
Madras, I, L, B, SS Mad, 142, 145, considered. 
Vebrai^na V, VeeeabHadeaswami (1917). 

I. L. R. 41 Mad. 427 

s. 28 ; Sch. I, Axt 14y^Bight recur- 
ring at uncertain intervals — Bight to take wood from 
trees wheii fallen or cut — Adverse possession. The 
father of the plaintiffs in 1867 obtained leave from 
the Collector to plant trees alongside a road on 
land belonging to Government. He expressed his 
willingness to do so at his own expense and to 
tend them ; and the only right he asked for was to 


LIMITATION ACT (IX OF 1908)— 

s. 28 ; Sch. I, Art. 144 — concld, 

get the fallen dry wood from the trees. Subse- 
quently the village passed out of the possession of 
the plaintiffs’ father, and on two occasions, in 1900 
and in 1910, the defendant, who had purchased the 
village, got the proceeds of the sale of such w'ood- 
The plaintiffs on both occasions asserted their 
claim to wood or the price thereof, but were unsuc- 
cessful. Within six years from the date of the last- 
sale they brought a suit for a declaration of their 
right to get the dry wood by virture of the agree- 
ment of 1867. The defendant pleaded adverse 
possession. Held, that the right being one which 
could only be exercised on uncertain occasions and 
not a right recurring at fixed periods, and as there 
had been disputes as to the right between the 
parties on two previous occasions, it could not be 
said that defendant had acquired a title by 
adverse possession. Qumre : Whether s. 28 of the 
Indian Limitation Act, 1908, applies at aU to a 
case like this. Debi Peasad v, Badei Peasad 
(1918) . . . . I. L. R. 40 All. 461 

ss. 29, 15 (2)— 

See Suit . . I. L. R. 45 Calc. 934 

s. 29 (i) (6)— 

1. ‘ Affecif meaning 

of — Applicability of the Act to affect periods of 
limitation prescribed by Provincial Insolvency Act 
{III of 1907), Held by the Full Bench, that recourso 
cannot be had to the general provisions of the Lim- 
tation Act (IX of 1908), in dealing with the admissionu 
of petitions and appeals presented after the time pre- 
scribed under the provisions of the Provincial In- 
solvency Act (III of 1907), as such recourse would 
affect the specially prescribed period- of limitation,, 
within s. 29 (i) (6) of the Limitation Act. 

Backer Sahib v. The Secretary of State for India,. 
I. L. B, 34 Mad. 505, followed. Lingayya v, 
Chinna Naeayana (1917). 

L L. R. 41 Mad. 169 

The effect of 

s.*29 (7) (6) of the Limitation Act is to make both. 
Parts II and III of the Act inapplicable to a special 
period of limitation prescribed by a special or local 
law. Secretary of State fob India v. Shir 
Naeain Haze a (1918) . . 22 C. W. N. 802 

Sch. I, Arts. 4, 7, 101, 102, 120— 

Hereditary archaka of a temple — Suspension by 
trustee — Suit by archakas for pay, perquisites and 
damages against trustees — Limitation for suit — Pro- 
vincial Small Cause Courts Act {IX of 1881), ScIk 
A rt, 13 — Suit, whether cognizable by a Small Cause 
Court — Appeal against order of remand, whether 
competent. The plaintiffs, who were hereditary 
archakas, in a temple, were suspended from their 
office in June 1912, by the trustees of the temple 
the order was passed on the 19th June 1912 and 
the suspension lasted till 3rd July 1912. The* 
plaintiffs, alleging that the suspension was illegal 
and unjust, sued on the 28th June 1915 to recover 
their pay and perquisites as well as damages for 
mental distress, loss of dignity, etc., for an amount 
below Rs. 600 as against the trustees, the peishkar 
of the temple and the person who performed the 
duties of their office during their suspension. The 
lower Appelate Court having held that the suit- 
was not barred by Imitation as regards pay and 
perquisites and remanded the' case to the Court of 
First Instance, one of the trustees preferred an 
appeal against the order of remand, contending 

I 
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the suit was wholly barred. The respondents 
\plaintiSs) raised a preliminary objection that the 
appeal was incompetent as the suit was of a small 
cause nature. Held, that an appeal lay to the 
High Court against the order of remand, as the 
suit was not cognizable by a Small Cause Court ; 
that Art. 102 of the Limitation Act applied to the 
suit as against the trustees as regards the pay and 
the perquisites if payable by the temple, and the 
suit was not barred as regards such claims ; that 
Art. 36 applied to the claim for perquisites if pay- 
able by third persons, as well as to the claim for 
damages, and the claims were barred; and that, 
as against the 'peishhar, there was either no cause 
of action or it was barred under Art. 36 of the 
Limitation Act, Baeadwaja Mudaliar v. 
Arunachala Gurukkal (1917). 

I. L. R. 41 Mad. 628 

Sch. I, Art. 11— 

See Civil Procedure Code (1908), 
^0, XXI, r. 58 I. L. R. 40 AU. 825 

See Limitation I. L. R. 45 Calc. 785 

; Sch. I, Art. 18 — Attachment of property 

before judgment — Oo'der raising the attachment — Decree 
in the suit—Suhsequent suit for a declaration that the 
property is liable to be attached for the decree — Existence 
of the order, lohether bar to such suit* An order 
releasing certain properties from attachment before 
judgment, is no bar to a subsequent suit for a decla- 
ration that they are liable to attachment in execu- 
tion of the decree in the prior suit, and such suit 
is not governed by Art. 13 of the Limitation Act. 
Bisheshar Das v. Ambiha Prasad, J. L* M. 37 AIL 
676, not followed. Ramanamma v, EAmaraju 
(1917) . . . . I. L..R. 41 Mad. 23 

^ Sch. I, Art, 44 — Sale of minaPs pro" 

perty by his mother — Suit to set aside the sale brougjf 
more than three years after the min<yr attains majority 
The^ mother and natural guardian of a. minor 
having sold the minor’s property, a suit to set aside 
the sale was brought more than three years after 
the minor attained majority. Held, that the suit 
was barred under Art. 44 of the Indian Limitation 
Act, 1908. Balappa v. Chanbasappa, 17 Bom* 
L* B. 1134, and Anandappa v. Totappa, 17 Bom. 
L* B. 1137, footnote, distinguished. Laxmavav. 
Baohappa (1918) . . I. L. R: 42 Bom. 626 

y— Sch. I, Art. 47 — Suit for recovery of 

land previously declared to be in defendanfs posses- 
sion under s. 146 of the Criminal Procedure Code 
{Act y of 1898) — Limitation — Order not ultra vires, 
because defective — jurisdiction^^ meaning of. In a 
proceeding under s. 145 of the Criminal Procedure 
Code regularly initiated by a preliminary order 
under sub-s. {!), the parties filed written state- 
ments. The first party to the proceedings after, 
some witnesses had been examined on his behalf, 
applied to withdraw from the proceedings stating 
that he would conduct the case in avil Court and 
would not enter upon the land till the matter should 
have^been settled by the Civil Court. The Magistrate 
reciting the above facts declared the second party 
to be in possession by an order passed on 24th August 
1906. The first party instituted the present suit 
to recover possession on the 27th January 1912 
and contended that the suit was not harred by 
Art. 47 of the Limitation Act because the order of 


LIMITATION ACT (IX OF l^m—conid. 
Sch. I, Art. 47 — condd, 

the Magistrate was without jurisdiction. Held, 
that the suit was barred by Art. 47 of the Limit- 
ation Act. Ear Mahamed Shaha v. Heyat 
Mahamed Saha (1917) . . 22 C. W. N. 342 

Sch. I, Arts. 89, 90— 

See Principal AND Agent. 

I. L. R. 41 Mad. 1 

Sch. I, Art. 91 — Sale-deed executed by 

a minor — Void instrument — Suit to recover posses- 
sion — Suit for cancellation of sale deed, whether 
necessary. Art. 91, Sch. I of the Indian Limitation 
Act, 1908, does not apply to a suit for possession, 
where the plamtiS alleges and proves that a sale- 
deed is void because it was executed by him whilst 
a minor, but does not claim expressly to have it 
cancelled or set aside. Narsagounda v* Chawa- 
GOUNDA (1918) . . 1. L, R. 42 Bom. 638 

Sch. I, Art. 113 — Contract between two 

parties that on payment of a specified sum by one to the 
other, the latter would transfer a decree in his favour 
to a third party — Suit by such third party for specific 
performance of the contract — Limitation — Starting 
point* A agreed with B that on the latter paying 
him a specified sum of money he would transfer a 
decree in his favour to C, In a suit by C against 
A for the specific performance of the contract by 
the execution of a deed of transfer. Held, that the 
suit was governed by the second part of Art. 113 
and time began to run from the date on which C 
had notice that performance was refused and not 
from the date of payment to A by B of the sum 
agreed in the contract. Applicability of the doctrine 
<A cerium est quod cerium redde potest to third parties, 
considered. Veneanna v* Venkatakbishnayya 
(1917) . . . . I. L. R. 41 Mad. 18 

Sch. I, Art. 118 — Limitation — Sale — 

Covenant to make good loss in case of sendee being 
compelled to pay money in excess of sale consideration 
— Breach of covenant — Suit against vendors on 
covenant of indemnity. Where vendees are suing 
their vendors on a covenant of indemnity contained 
in their sale- deed, having been obliged to redeem 
a prior mortgage, the existence of which the vendors 
did not disclose, limitation runs, not from the date 
of the sale-deed, but from the daM When the 
plaintifis suffered actual loss by xelPon of their 
being compelled to pay off the prior mortgage 
charge. Hari Tiwari v. Baghunath Tiwari, I. L* B* 
11 All. 27, referred to. Bam Dulari v. Hardwari 
Lal (1918) . . . L L. R. 40 All. 605 

Sch. I, Art. 180— ' 

1, Hypothecation of 

movable property — Suit to recover rmney lent by sale 
of the hypothecated property^Limitaiion* Where a 
plaintiff who has lent money on the security of 
movable property seeks to recover the money by 
sale of the hypothecated property and does not 
ask for a personal decree against the debtor, the 
limitation applicable is that provided for by 

Art. 120 of the first schedule to the Indian limit- 

ation Act, 1908. Madan Mohan Lal v. Kanhal 
Lal, L L* B* 17 All. 284, Him Chand Baboo v. 
'’Jagabundhu Chose, I. L. B. 22 Calc. 21, and 
Mahalinga Nadar v. Ganapathi Subhien, 1. L. B. 
27 Mad. 628, followed. Deoeinandan v. Gapua 
(1918) . . , . 1. L. R.'40 All. 512 

^ A suit to enforce 

a mortgage of a turn of worship is not governed 
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LIMITATION ACT (IX OF im%)-contd. 

Art. 12C — condd. 

by Art. 132 but by Art. 120 of tbe Limitation Act. 
NaEAS13S^GHA BaNA G0S^fA]nI V. PEOLHADMAlsr. 

Teoapj (1918) . . . 22 C. W. N. 994 

Sch. I, Arts. 120, 134, 144- 

Bee Mutt . . L L. R, 41 Mad. 124 

Scb. I, Arts. 120, 142, 144- 

Sce UNSETTLED PALAYAM. 

I. L. R. 41 Mad. 749 

gcli. Arts. 120, 144 — tandlord mid 

tenant — Tenant budding on tJie land adjacent to the 
landlord^ s • house — Staircase of the tenant's house 
mf^oHed by a ‘pillar on the landlords land — Injunc- 
ilon to remove the staircase — Trespass — Adverse 
possession — License, In the year 1893, the de- 
fendant while a tenant of the house of which the 
plain! iff had taken a permanent lease in 1905 built 
his own house on the adjoining land and put up a 
staircase supported by a pillar. The plaiatiS 
contended that the land on w'hich the pillar rested 
belonged to him and that the pillar was put up by 
his predecessor-in-title nine years before suit. In 
1912, ' he asked the defendant to puH down the 
staircase but the latter having refused, the plaintifi 
filed a suit on July 21, 1913, praying for a manda- 
tory injunction directing the defendant to remove 
the staircase. The Subordinate Judge found that 
the land under the staircase belonged to the plaint- 
iff but dismissed the plaintiff's sidt on the ground 
that the pillar existed on the land for nraetetn 
years. The Assistant Judge held that as the plot 
belonged to the plaintiff he was entitled to get the 
staii’case removed. On appeal to tbe High Court 
it was contended that the staircase was standing 
on the land either by the license cf the plaintiff’s 
predecessor-in-title or aclversly to them, but in any 
case the plaintiff's suit was barred under Art. 120 
or 144 of the limitation Act, 190S. HeJi^ (i) that 
the plaintiff’s suit was barred under Art. 120 of 
the limitation Act, 1908, as it was not brought 
within sis j'ears from 1893 when the bcense to 
construct the staircase could have been granted, 
(h) That the plaintiff’s claim was also barred by 
adverse possession as the lower Courts having 
found that the staircase was put up nineteen years 
before suit the presumption w^as that from that 
date the defendant’s possession was adverse. 
Haeieam KiskirajVi V. Shtvabakas Ramchaitd. 
{1918). . . . . I. L. R. 42 Bom. 333 

— Art. 124 — Biani in Malabar 

constituted trustee of a temple and its properties — 
Absolute transfer by the stani of the trusteeship and 
temple properties to defendant's predecessor — LJffect of 
adverse possession for over statutory period on succeed- 
ing Biani — B. 2 {d) of Limitation Act, defimtion of 
^plaintiff ’ in* According to the customary law of 
Malabar a stanom is descendible from one stani to 
another in a peculiar line of succession. A suit by 
a stani to recover a hereditary office of trustee of a 
temple and its properties, attached to the stanom 
is governed hy Art. 124 of the Limitation Act and 
adverse possession for over the statutory period of 
the office of trustee and the properties of the trust 
as against a prior stani is a bar to a suit by the suc- 
cessor to recover the same. Though the successor 
gets his title not by any act of his predecessor but 
by succession according to the law of the land, he 
derives his right to sue only from or through his 
predecessor within s. 2, cl. (1) of the limitation 
Act. Gnanasambanda Fandara Sannadhi v. Velu 


LIMITATION ACT (IX OF 1908) — coyiid. 
Sch. I, Art. l2A~-concld. 

Fandaram, 1, L, F, 23 Mad, 211, 281, applied- 
Raja of Palghat v. Ramay LT^^^^I (1917), 

I. L. R. 41 Mad. 4 

Sch. I, Art. 125 — Alienation hy a 

Hindu widow — Failure of existing reversioners to sue 
to set it aside within twelve years, effect of, on future 
reversioners — Fepresentative character of the suit, 
A suit by a reversioner to set aside an alienation 
by a Hindu widow is a representative- suit on 
behalf of all her reversioners, then existing or 
thereafter to be born, and aU of them have but a 
single cause of action, which arises on the date 
of the alienation. Hence, if by failing to sue within 
twelve years, allowed by Art. 125 of the Limitation 
Act (IX of 1908), the existing reversioners become 
barred by hmitation, reversicners thereafter bom 
are equally barred, V enhaianarayana Fillai v. 
Subhantmal, I, L, M. 38 Mad, 406, Janalci Animal 

V, Harayanaswami Aiyer, 1. L, F. 39 Mad, 734, 
followed. Gevinda Fillai v. Tliayammal, L L, F, 
28 2Iad, SI, Veerayya v. Gangamma, /. L, F. 36 
Mad, 510, Xarayana v. Fama, I. L. F, 38 Mad, 
396, and Tcnhata Few v, Tuljaram Few, {1917) Mad, 

W. Ak 30, ovennled. Bcmble : A decision one way 
or other, in a suit by one of them binds ail of them. 
Fer SeshaciFvI Ayyab, J, Bcmble : That Art. 125, 
docs not apply to persons net born at the date of 
the ahenation, but that the right to declaratory 
rehef of this nature is only conferred on persons 
alive at the date of the alienation. Vabamma v, 
Gopalabasayya (1918) . I. L. R. 41 Mad. 659 
Sch. I, Arts. 126, 144, 148— 

cf equity of redempdion by one of two mortgagors — 
Ftcdanpiion hy vcndec-^Fcsscssion of property by 
Vitidce for more than twelve years — Bale hy the other 
co-mortgagor to another — Suit by latter to redeem his 
half -shares Suit, more than twelve years after first 
vendee took possession on redemption, whether 
barred. The first defendant and. his father G, 
mortgaged with possession the suit lands to the 
second defendant in 1892 ; in^ 1897 G sold the 
equity of redemption to the third defendant, who 
redeemed the lands and obtained possession in 
1898. The first defendant sold his interest in the 
lands in 1910 to the plaintiff, who instituted a suit 
in 1912 to redeem his half-share in the property on 
payment of half the mortgage-debt. The third 
defendant pleaded that the suit was barred by 
limitation. Held, that Art. 148 of the Limitation 
Act was not applicable to the case and the suit 
was barred By limitation, as the case fell within 
Art. 126. Semble : The suit was also barred under 
Art. 144, Jai Kislien Joshi v. Budhanand Joshi, 
I, L, F, 38 All, 138, Bhaiji Bhamrao^v. Hajimiya 
Mahomed, U Bom, L, F, 314,^ followed ; and 
Famaswami Ayyar v. Vanama^nalai Ayyar, I, L, F, 
23 Bom, 137 ; s. c., 26 1, C,, 873, Vasudeva Mudahj 
V. Brinivasa Fillai, I, L. F. 30 Mad, 426, explained. 
MmiiA GoTJNDAEf V, Rahaswami Chetty (1918). 

I. L. R. 41 Mad. 650 

Scb. I, Art. 130 — Land entered in 

record-of 'fights as liable to assessmentr—Buit to assess 
rent— —Limitation — Suit, if maintainable hy a co- 
sharer landlord — Bengal T enancy Act {VIII of 1 885 ) , 
ss, 188 and 10 SB. Defendant’s lands having in 
1910 been entered in the record-of-rights as liable 
to be assessed with rent, the recorded landlord 
brought the present suit . for assessment of rent. 
The District Judge held that the right to have the 
rent assessed having accrued to the plaintiff more 

I 2 
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LIMITATION ACT (IX OP 1908)~coj2/<^. 

Sell. I, Art. lZ(^~-concU. 

than twelve years before the suit, it was barred by' 
limitation under Art. 130 of the Limitation Act, 
and dismissed the suit disagreeing with the Munsif s 
finding that the suit having been brought within 
twelve years of the publication of the record-of- 
rights was wdthin time. Held, that the Munsif 
was wrong in taking the entry in the record-of- 
rights as the starting point for limitation as such 
an entry confers no title. That the suit was not 
one for “ resumption or assessment of rent-free 
land ” within the meaning of Art. 130, but a suit 
for the assessment of land presurnably liable to be 
assessed. That the fact rent has not in fact been 
paid more than twelve years before suit is not 'per 
se sufficient to support a decree for dismissal of 
such a suit, for the right to have rent assessed must 
continue so long as the relationship continues of 
landlord and tenant of land liable to be assessed. 
That such a relationship and liability were to be pre- 
sumed from the record- of -rights, and it was for the 
defendant to rebut this presumption by evidence. 
A suit to assess rent is consistent with and arises 
out of the general law and the land revenue system 
of the country, and is not one which the landlord is 
“ required or authorised “ to do under the Bengal 
Tenancy Act within the meaning of s. 188 of that 
Act. A co-sharer landlord is therefore entitled to 
institute such a suit. That had s. 188 of the 
Bengal Tenancy Act applied, the fact that the 
plaintiS had joined his co-sharers as defendants 
would not have justified the Court in entertaining 
the suit “ on principles of justice and equity.” 
Dhaistaitjoy Manjhi V, Upendea Nate Deb 
U918) . . . . . 2a C, W. N. 685 

Sch. I, Arts. 137, 139, UZ-Smt for 

possession by auction-purchaser — Onus on plaintiff 
to prove judgment-debtor^ s possession at date of sale 
or that judgment-debtor became entitled to possession 
within 12 years of suit. The plaintiff, an auction- 
purchaser of certain lands, sued to recover posses- 
sion on declaration of title. His case was that the 
judgment-debtor was in possession at the date of 
the sale and subsequently, and when he went to 
take possession on their vacating the land he was 
met by the defendant who alleged that they had 
been in possession from before the execution sale 
^d contended that the suit was barred. Held, 
that the suit was governed either by Art. 137 or 
Art. 138 or Art. 142 of the Limitation Act and the 
onus was entirely on the plaintifi to prove not only 
that he had a title but a subsisting title which he 
had not lost by the prescriptive sections of the 
Limitation Act, i.e., he must show which Article of 
the Limitation Act saved his suit from the bar of 
limitation and the lower Court erred in law in 
throwing the burden of proof on the defendants 
to show that they had been in adverse possession 
for over 12 years. Dokaei Joddae v, Numani 
XuNDE (1916) . . .22 C. W. N, 319 

Sch. I, Arts, 141, 142, 144— 

See HrsTBU Law — Joint Family. 

I, L, R. 42 Bom. 69 

Sch, I, Arts. 141, 144 — Alienation by a 

widow — Death of the widow — Property taken by 
surviving co-widow — On her death property vesting 
in the daughter as reversionary heir — Suit by 
d^ughteP s son to recover possession — Adverse posses- 
sion. One D died leaving two widows K and E 
and daughters S and T, In 1897 the senior widow 


LIMITATION ACT (IX OF 1908)— 

Scjl. Arts. 141, 144 — concld. 

K sold" the property in suit to defendant No. 1. 
In July 1902 K died. Thereupon E as the survi- 
ving CO- widow took the property for a widow’s 
estate. E died on January 17, 1903. On her 
death, the daughters S and T inherited the property. 
S died in 1907 and T in 1911. On January 13, 
1915, S's son brought a suit to recover possession 
of the property sold by K. Both the lower Courts 
held that the suit was barred by limitation under 
Art. -144 of the Limitation Act, 1908. On appeal 
to the High Court, it was contended that the suit 
was governed by Art. 141 of the Limitation Act, 
1908, Jand, if not, in any case, it was not barred by 
adverse possession under Art. 144. Held, that 
Art. 141 of the Limitation Act, 1908, did not apply 
as that Article was restricted to suits by a plaintife 
whose right and title to sue for possession occurred 
upon the death of a female holding the limited 
woman’s estate. The suit was, however, not 
barred under Art. 144 of the Limitation Act, 1908, 
as no adverse possession began to run against the 
plaintiff until the death of R on January 17, 1903. 
Maleaejun IVIahadeo v, Ameita Tukaeam (1918). 

I. L. R. 42 Bom. 714 

Sch. I, Art. 148— 

Limitatio n — 

Usufructuary mortgage — Redemption — Bight of pur- 
chaser of equity of redemption in part of the mort- 
gaged property. A purchaser of the equity of the 
redemption in a part of the mortgaged property, 
is entitled to redeem his own portion of the property 
within sixty years of the date of the mortgage 
from another person who having purchased another 
portion of the mortgaged property has redeemed 
the entire mortgage and is in possession of the 
entire property. The limitation applicable to a 
suit of this description is that provided by Art. 148 
of ^3ch. I to the Indian Limitation Act. Ashfaq 
Ahmad v. Wazir Ali, I. L. E. 14 All. 1, followed. 
Jai Kishan Joshi v. Budhanand JosM, I. L. E. BB 
All. IBS, referred to. Wazie Ali v. Ali Islam 
(1918) . . . . I. L. R. 40 AIL 683 

2. — ■ Persons owning a 

portion of the equity of redemption paying off the 
whole 'mortgage — Suit by remaining co-sharer to 
redeem — Limitation^Mortgage and charge — Trans- 
fer of Property Act (IF of 1882), ss. 95, 100 — 
Person taking exclusive possession' under a Court 
sale of 'the whole, though interest of certain co-sharers 
only sold — Possession, whether as co-share or exclu- 
sive. Where on 7th May 1890, in execution of a 
decree against two out of three btO'tors who had 
mortgaged their property, one .^. purported to 
purchase the whole property whicli'%e redeemed 
on 6th April 1892 by paying ofi the mortgage, and 
A or persons claiming through A remained in sole 
possession of the property for 19 years from 19th. 
April 1892, when A obtained possession through 
Court, until the present suit by an assignee of the* 
share of the remaining brother K was brought for 
redemption of K's one- third share of the property 
in the hand of A's successor in interest. Hdd, 
that under s. 95 of the Transfer. of Property ASt, 
A obtained a charge on the one-third share oi K, 
which not being a mortgage, Art. 148 of the Limit- 
ation Act did not apply to the suit. That suit 
having been brought more than twelve years from 
the date when the charge came into existence and, 
more than twelve years from the date when A 
obtained exclusive possession was barred by limit*, 
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limitation act (E of 1908) — conid. 

— - — Sch. I, Art, 148 — condd. 

ation. That iii the circumstances, the possession 
of A under a sale of the whole property was not 
that of a CO' sharer of K and was exclusive of him. 
Ptjena Chandra Pal v. Baroda Prosanna 
Bhattacharjya (1918) . . 22 C. W. N, 637 

Sch. I, Art. 181— 

Bee Civil Procedure Code (1908), 
0. XXXIV, R. 5. 

1. L. R. 40 AU. 203 

See Civil Procedure Code (1908), 
0. XXXIV, R. 6. 

I. L. R. 40 All. 651 

: Mortgage — Suit for sale 

— Applicaiio7i for final decree — LimitaUon. An 
application for final, decree in a suit for sale on a 
mortgage being an application in the suit and not 
an application in*' execution, the fact that one 
such application has been made within the pre- 
scribed period of limitation does not operate to 
extend the period of limitation in favour of a 
second application, the first having been dismissed 
for default. Abdmad IChan v. Mussajdiat Gaura 
<1917) . . . . 1. L. R. 40 All. 235 

Sch. I, Arts. 181, 182 — Civil Pro- 
cedure Code (Act V of 1908), s, 4S — Decree — Exceit- 
Uon — Ameiidineni of the decree — Date of judgment, 
the date of the amended dfcnc — Pdghi to apphj fa unihc 
the decree final under Cirll Proo.durt Cod-. (Art 1’ of 
1908), 0. XXXJV, r, o — — ^fnrihig point 
— Procedure, On the 1 7 th X ovem her 1 ^97 , a decree 
cm an award was passed. The decree did not em- 
body the terms of the aw^ard. Plaintiff applied for 
execution of the decree. It was opposed by the 
defendants on the ground that the decree did not 
specify the relief that was granted and was on 
that account incapable of execution. The Court 
then directed the plaintifE to obtain an amendment. 
On“ January 28, 1899, the decree was amended so 
m to 'bring it into consonance with the directions 
^f the award and was dated 28th January 1899. 

, Several applications for execution were made the 
iiast of which was dated 2nd December 1909, The 
lower Court held the application in time and 
allowed execution to proceed. On appeal it was 
contended (1) that the application was barred so 
•far as it related to two sums of Rs. 575 and 
Rs. 6,000 which under the decree were to he paid 
forthwith that is, 17th November 1897, the date 
on which the decree was passed and which must 
be taken as the starting point for limitation ; (2) 
that the application as a whole was barred by 
limitation, as the application must be treated as 
an application for a decree final for sale under 
O. XXXIV, r. 5 of the Civil Procedure Code^ 1908, 
and sush it was barred under Article 181 of the 
Limitation Act, 1908, for the right to apply accrued 
when default in payment was made and that was 
found to have been in 1902. Held, (i) that the recov- 
ery of the two sums was barred as the decree was 
to be referred to 17th November 1897, the date of 
the judgment and not to 28th January 1899, the 
date of the amended decree, (ii) that the applica- 
tion was not barred as the right to apply under 0. 
XXXIV, r. 5, never accrued to the plaintifit until 
the Code of 1908 conferred it upon him ; the 
piaintiS was, therefore, entitled to claim that under 
Art. ISl of the Limitation Act, 1908, he would 
have a period of three years firom 1st January 1909, 
when the new Code of Civil Procedure came into 


force. Amlooh' Chamd Parrach v. Sarat Chunder 
Mukerjee, I. L. i?. 38 Calc. 913, distinguished. 
NarsinCtRao Konhar Inamdae V. Bando Krishna 

(1918) . . . . I. L. R. 42 Bom. 309 

Sch. I, Art. 182 — Execution of decree — 

Limitation — Step in aid of execution. An applica- 
tion for execution of a decree was made on the 
! 20th January 1911. The judgment-debtor put 
j in an objection and the Court ordered the parties to 
adduce evidence in support of the respective cases, 
i In the course of these objection proceedings the 
; decree-holder on the 25th November 1911 filed 
, a list of witnesses and intimated to the Court that 
I he was ready to proceed vfith liis case. Held, that 
this should be taken to be an application to the 
Court to take some step in aid of execution and 
a subsequent application for execution of the decree 
filed on the 22nd August 1014 was within time, 
Brojendea Kishoee"^ Roy Choudhutey v. Dil 
Mahmud Sarkab (1918) . 22 C. W. N. 1027 

Sch. I, Art. 182 (o ) — Execution oS 

decree — Limitation — Step in aid of execution. An 
application to the Court executing a decree asking 
that certain objections to the execution of the 
decree be rejected is a step in aid of execution 
within the meaning of Art. 182 (5) of the first sche- 
I dule to the Indian Limitation Act, 1908. Tamiz- 
I UN-NissA Bibi V. Najju Khan (1918). 

1. Xi. R. 40 AH. 668 

; Sch. I, Art. 182, Expi. L — Execution 

' of decree — Limitation — Execution of decree of first 
Court and of decree of A ppellate Court for costs carried 
i out separately. In execution of a decree against 
' S, D attached a decree held by S against himself 
' and others for possession of certain property and 
j costs. This decree had been the subject of an 
[ appeal by D and one other of the judgment- 
debtors, which had resulted in a decree for costs 
against the tw^o appellants only. The last applica- 
tion for execution of this decree was made in 1907. 
As to the lower Court’s decree D made various 
‘ applications for execution and succeeded in realiz- 
ing all that was due under it. S became insolvent, 

■ and the receiver sold to one M whatever rights S 
may have had under either decree ; but on appli- 
cation for execution made by the purchaser, it was 
held that there was nothing more to realize under 
the original decree and that execution of the 
appeallate decree was barred by limitation, 
Ghulam Muhi-ud-din Khan v. Dambar Singh 
(1918) , . . . I. L, R, 40 AH. 206 

Sch. I, Art. 182, cl. (2) — Decree modi- 
fied by High Coivrt in revision, if gives new start to 
limitation. A decree was passed on consent by the 
High Court directing that the plaintiffs do pay to 
the defendant the price to be ascertained by the 
first Court of a certain property within one month 
from the date of the valuation being made and 
that upon such payment the defendant do convey 
the property to the plaintiff. The first Court made 
the valuation and embodied it in a supjplementary 
decree. An appeal from this decree was rejected 
by the High Court but in revision the said Court 
on 14th June 1909 held that no supplementary 
decree should have been passed, and that the decree 
of the High Court became capable of execution 
one month after the making of the valuation, viz., 
on 12th January 1905, The defendant applied 
fox execution of the decree on 23rd August 1911, 


j LIMITATION ACT (IX OF 1908)— 

-j Sch. I, Arts. 181, 182 — condd. 
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LIMITATION ACT (IX OF 1908)— coneZc?. 

Sch. I, Art. 182 — concld. 

Beldt tliat under cl. [2) of Art. 182 of tKe Limita- 
tion Act, limitation ran from the order in revision 
passed by the High Court on 14th June 1909, 
which modified the decree of the first Court and 
the application was within time. Gubupada 
Haldab V . Tarit Bhusab Bay Choudhby (1915). 

23 C. W. N. 158 

Sch. I, Art. 182 (5 ) — Execution of 

decree — Limitation — Application accompanied hy a 
copy of the decree — Ciml Procedure Code {1908), 
0. XXI, 11. An apphcation for execution of a 
decree which complies with the requirements of 
cl. (2) of r. 11, 0. XXI, pf the Code of Civil Pro- 
cedure, cannot be said to be an application which 
is not “ in accordance with law ” within the mean- 
ing of Art. 182(d) of the first schedule to the ! 
Indian Limitation Act, 1908, only because it is | 
not accompanied by a copy of the decree, which ; 
may be required by the Court under cl. (3) of the j 
rule, Baghunandan Lal v. Bada:n- Singh (1918). 

I. L. R. 40 AU. 209 i 

Sch. I, Art. 182, els. ( 5 ) and (d)— 

Step4n-aid of execution — Application, to transfer the 
decree to the Court of a Native State for execution. 
An application made to a British Indian Court to 
transfer its decrees for execution to the Court of a 
Native State, between whom and the British 
Government there exists an agreement to execute 
each other’s decrees, is a step-in-aid of execution 
within the meaning of Art. 182 of the Indian 
Limitation Act, 1908. Janabdan Govind v. 
Naeayan Kbishnaji (1918). 

I. L. R. 42 Bom. 420 

Sch. I, Art. 182, Cl. (6) — Execution of 

decree — Step-in-aid of execution — Order to issue 
notice — Actual issue of notice — Time runs from the 
actual issue. Cl. 6 of Art. 182 of the first schedule 
to the Indian Limitation Act, 1908, makes the j 
time run, 'not from the date when the Court passes ' 
an order to issue the notice but, from the date on | 
which the notice is actually issued. Nilkanth j 
Laxman V , Baghtj bin Mahadu (1918). | 

I. L. R. 42 Bom. 553 | 

Sch. I, Art. 182 (d) ; s. 7 — Execution 

of decree — “ Late of issue of notice ” — Minority — 
Supervention of a minority after limitation has com- 
menced to run. Held, on a construction of article 
182 (d) of the first schedule to the Indian Limita- 
"^tion Act, 1908, that the expression “ the date of 
issue of notice ” mnst be taken as the date on which 
the order of the Court directing that notice be 
issued to the -judgment-dehtor is passed. Held, 
also, that when the decree -holders are all of full 
age at the time of a passing of the decree ex- 
ecution of which is sought, and limitation has 
already commenced to run, the subsequent inter- 
vention of a minority does not entitle the decree- 
holders to the benefit of s. 7 of the Indian Limita- 
tion Act, 1908. Bhagat Bihari Lal v. Bam Nath, 

1. L. B. 27 AU. 704, referred to. Zamir Hasa^i 
V. Sundar, I. L. B. 22 All. 199, distinguished. 
Kabxa Bakhsh Singb V. Kam Ghaban (1918). 

I. L. R. 40 AU. 630 

LIQUIDATION. 

See Company. 

L L. R. 42 Bom. 159, 264 


liquidators. 

charges created by — 

See Company . I. L. R. 42 Bom. 215- 

LIS PENDENS. 

See Company . I. L. R. 42 Bom. 215 

— Transfer of Property 

Act {IV of 1882), s. 52 — No contest between defend- 
ants — Alienation by one defendant to a stranger 
pending suit, whether affected by lis p>endens. The 
rule of Us pendens enunciated in s. 52 of the Transfer 
of Property Act does not differ from the English 
rule and it protects parties to litigation against 
alienations by their opponents pending suit ; and 
the prohibition contained in the section is like 
res judicata inapplicable between parties to the suit 
who are ranged on the same side and between 
whom there is no issue for adjudication. ‘ Any 
other party’ in s. 52 means ^ any other party 
between whom and the party alienating there is an 
issue for decision which might he prejudiced by the 
ahenation. Bellamy v. Sabine, {1857) De 0. J* J. 
566, and Faiyaz Husahi Khan v. Prag Narain, 
I. L. B. 29 All. 339, 345, applied. In a previous 
suit by A to set aside a sale made by him to B 
as void and invahd and consequently to set aside 
a mortgage made by B to C also as invahd, the 
plea of B and C that both, the sale and mortgage 
were good was upheld. Pending the suit D 
bought B’5. rights in a Court auction. In a subse- 
quent suit by C to enforce the mortgage : Held,. 
that D's purchase was not affected by Us pendens 
as there was no contest between B and C in the 
previous suit as to the validity of the mortgage 
and that L was entitled to plead that the mortgage 
was invalid as having no consideration. Kbish^ 
NAYA V. Mallya (1917) . I, L. R. 41 Mad. 458 

LIST OF MEMBERS. 

See Company . T. L. R. 45 Calc. ,490 

LOTTERY. 

See CoNTEACT Act (IX op 1872) s. 30. 

I. L. R. 42 Bom. 676 

LUNACY ACT (IV OF 1912). 

SS. 62, 63 — “ Belative ” m s. 63, mean- 
ing of — Wife^s brother, if a “ relative ” — Inq%iisition 
proceedings, if may he started on verified petition 
only without medical certificates. The brother of 
the wife is a “ relative ” within the meaning of 
cl. 11 of s. 63 of the Lunacy Act competent to 
apply to the Court for the initiation of proceedings 
for inquisition. A District Judge is competent to 
take action for inquisition on a verified petition 
unaccompanied by medic'al certificates which under 
the lules of the Sigh Court must be filed in such 
proceedings in the Original Side of that Court. 
Manx Lal Sil v. Nepal Chandka Pal (1917). 

22 C. W. N. 547 


M 

MADRAS ACTS. 

1859--XXIV. 

Hee Madbas District Police Act, 

1864— n. 

See Madbas Revenge Becoveey ’ Act, 
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MADRAS ACTS-~co?idi7. 

1865— vm. 

See Madeas Rekt Recoveey Act. 

1873— ni. 

See Madeas Civil Couets Act. 
1884— IV. 

See‘ Disteigt Municipalities Act 
(Madeas). 

1889— ni. 

, See Madeas Towns Nuisances Act. 

1890— vin. 

See Guaedians and Waeds Act. 
1894^-11. 

See Peopeietaey Estates Village 
Seevicb Act. 

1896— m. 

See Madeas Heeeditaey Village 
Oefices Act. 

1896— IV. 

See Malabae Maeeiage Act. 

1900—1, 

See BIalabae Compensation for 
Tenants’ Improvements Act 
(BIadeas). 

1902— 11. 

See Court of Wards Act (BIadeas). 

1907—1, 

See BIotoe B'ehicles Act (BIadeas). 

1908—1. 

See Estates Land Act (BIadeas). 

MADRAS CIVIL COURTS ACT (in OF 1873). 

S. 14 — CouH Fees Act {VI I of 1887), 

s. 7, (v) a7id (vi ) — Suit for pre-emption — Vahtaiion 
of suit for purposes of jurisdiction — Stiit originally 
-filed hi District Munstfs Court — Beiurn of plaint 
as beyond its jttrisdiciion — Presentation of plaint in 
a Subordinate Judge's Court — Plaint again returned 
by latter Gourt-^Appeal to District Court against 
order of District Munsif, whether competent — Election 
of remedies — Civil Procedure Code, O, XLYIII, r, 1. 
TLe plaintiff instituted the suit in a District 
Munsff’s Court to enforce his right of pre-emption 
in respect of the suit lauds which had been mort- 
gaged to him on otti for Rs. 3,190, and were sold 
to some of the defendants for Rs. 4,500. The 
District Blunsif returned the plaint for presentation 
to the proper Court, holding that the suit was 
beyond his pecuniary jurisdiction. On the plaint 
being presented in a Subordinate Judge’s Court, it 
was returned again by that Court which held that 
the former Court had jurisdiction. The plaintiff, 
thereupon, preferred an appeal to the District 
Court against the order of the District Blunsif. 
The defendants raised a preliminary objection that 
the appeal was incompetent and also contended 
that the District Munsif had no jurisdiction to 
entertain the suit. Meld, that the appeal to the 
District Court was maintainable, although the 
plaintiff had filed the plaint in the Subordinate 
Judge’s Court in pursuance of the order of the 
District Blunsif. Held, also, that the proper valu- 
ation of a suit for pre-emption is, for purposes of 
jurisdiction, in accordance with s. 14 of the Bladras 
Civil Courts Act that fixed in the manner provided 


MADRAS CIVIL COURTS ACT (HI OF 1873) 

— concld. 

S. 14 — concld. 

by the Court Fees Act, s. 7 (y) ,* and that so valued 
the present suit was within the jurisdiction of the 
District Munsif’s Court. Narayanan Naie v* 
Cheeia Kathiei Kutty (191$). 

1. L. R. 41 Mad. 721 

MADRAS DISTRICT POLICE ACT (MAD, 
XXIV OF 1859). 

See Unsettled Palayam. 

I. L. R. 41 Mad. 749 

MADRAS DISTRICT POLICE ACT (XXIV OF 
1859). 

S. 46 — ‘ Threat,' meaning of — Demand 

by a police constable of mam ul or customary payment, 
ichetker an ofence under the section. A demand by 
a police constable, of a ' mamul ’ (customary pay- 
ment made to obtain his favour), is a * threat ' 
within s. 46 of the Police Act (XXIB^ of 1859) and 
obtaining money by such a threat is an offence 
under the section. The King Empeeoe v . Lal 
Bage (1917) . . . I. L. R. 41 Mad. 465 

MADRAS HEREDITARY VILLAGE OFFICES 
ACT (III OF 1895). 

See Unsettled Palayam. 

I. L. R. 41 Mad. 749 

MADRAS RENT RECOVERY ACT (MAD. VIH 
OF 1865). 

S. 11 — Payment of enhanced rent — 

Implied contract — Absence of co7isideration. The 
Bladras Rent Recovery Act, 1865, s. 11, among 
rules to be observed in the decision of suits regard- 
ing rates of rent, provides ‘‘ all contracts for rent, 
express or implied, shall be enforced.” A tenant 
of dry lands sank a well at his own cost and there- 
after cultivated the land with garden crops. Prior 
to the sinking of the well the tenant had always 
paid a uniform rent on a dry basis ; subsequently 
the landlord claimed, and the tenant for some 
years paid, an enhanced Vent, namely, at the garden 
crop rate. In a suit by the tenant to obtain pattas 
at the usual dry rate : field, that there was an 
implied contract to pay rent at the dry rate and 
that there wa§ no - oonsideratibn to support an ■ 
implied contract to. pay .at the enhanced rate ; 
further, that tq construe the original contract as a 
contract to pay at the dry rate only so long as the 
land remained dry, having the subsequent rent to 
depend upon the produce, would he repugnant to 
the Act. Jagaveeea Rama Ettappa v. Aeuiviu- 
GAM Chetti (1918). . . L, R. 45 I. A. 195 

MADRAS REVENUE RECOVERY ACT (H OF 
1864). 

s. 69 — Sale of a minor's ryotwari land- 

holder's lands for arrears of revenue, validity of — 
Madras Regulation (X of 1881), s. 2 — Wrong entry 
of minor's mother as pattadar instead of minor, 
effect of — Suit io set aside revenue sale more than 
six months after sale, whether barred by limitation. 
On the death of a ryotwari landholder, the Revenue 
authorities erroneously registered his widow as the 
pattadar instead of the plaintiff, his minor adopted 
son. Default in payment of revenue having 
occurred, the lands were sold for arrears of revenue 
during plaintiff’s minority and he then sued to set 
aside the revenue sale and recover tte lands within 
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HABEAS REVENUE RECOVERY ACT (II OE 

1864) — concld. 

— — ' s. 59 — concld, 

twelve years of the sale bat more than six months 
after attaining majority. Held by the FuU Bench, 
{a) that s. 2 of Madras Begalation X of 1831 
which prohibits the sale for arrears of revenue of 
minor’s properties apphes to all lands of minors 
whether permanently settled or only ryotwari, 
whether the lands be considerable or so small as 
not to be taken charge of by the Court of Wards ; 
{h) that the sale being ultra vires, the special period 
of limitation of six months prescribed by s. 59 of 
the Madras Revenue Recovery Act (II of 1864) 
did not apply to the suit ; and (c) that the fact 
that the Revenue authorities mistakenly registered 
the plaintiff’s adoptive mother as pattadar did not 
in any way affect him. Krishna v. Mekam Peruma, 
1. L, P. 10 Mad. 44, considered. Subramania 
ChettyY. Mahalingasami Sivan, I. L.R. 33 Mad. 41, 
•distinguished. Seecretary of State v. AsMamurthi, 
1. L. R. 13 Mad. 89, followed. Swaminatha 
Ayyae, V. Govindasawami Padayachi (1918). 

I. L. R. 41 Mad. 733. 

MADRAS SALE OF MINORS’ ESTATES REGU- 
LATIOli (X OF 1831). 

See Habeas Revenue Recoveey Act 
(II OF 1864) . I. L. R. 41 Mad. 733 


MADRAS TOWNS’ NUISANCES ACT (MAD. HI 
OF 1889). 

ss. 6 and \ — 

I. L. R. 41 Mad. 644 

MAGISTRATE. 

duty of — 

See CoMPEOMiSB. 

I. L. R. 45 Calc. 816 


MAHOMEDAN LAW. Col. 

Divoeoe ..... 203 

Dowee ...... 204 

Gift 204 

Inheeitance .... 204 

Maintenance .... 204 

Maeeiage 205 

Mutwaei ..... 206 
Pee-emption .... 206 

Religious Office , . . 206 


Restitution of Conjugal Rights . 207 
Wakf . . . . . .207 


See CoNTEAOT . I, L. R. 42 Bom. 499 
See Custom . 1 . L. R. 45 Calc. 450 

MAHOMEDAN LAW— DIVORCE. 

— ^ Post-nuptial agreement 

by husband not to take another wife and delegation to 
wife of power of divorce on breach — Validity — Breojch 
of agreement, followed by husband's suit for restitu- 
tion of conjugal rights — Divorce given after suit by 
wife, if valid. A post-nuptial delegation of the 
power of divorce is valid under Mahomedan law. 
Where by a kabinnamah executed after the mar- 
riage, the husband undertook not to take a second 
wife without the wife’s permission and delegated 
to her the power of ” giving three talaqs ” in cases 
of violation of the said amongst other condition 


MAHOMEDAN LAW— DH^ORCE— 

‘‘ whenever she chose,” and afterwards having 
taken a second wife without the first wife’s per- 
mission used the latter for restitution of conjugal 
rights, whereupon she gave herself the three 
divorces according to Mahomedan law. Held, that 
the authority to divorce was validly given and 
exercised and the suit must fail. Sainuddin v. 
Latifennessa Bibi (1918) . 22 C. W. N. 924 

MAHOMEDAN LAW— DOWER. 

~ - — Dower, relinquishment 

of, by a Maho7nedan woman at the age of IS, 
whether valid— Indian Majority Act {IX of 1875), 
s. 2- ‘ act in the matter of dower f ^neanlng of— 
Indian Contract Act, s. 11. A relinquishment of 
her right to dower by a Mahomedan woman, 
who is a minor under the Indian Majority Act, is 
invalid under the Indian Contract Act .(IX of 1872) 
To relinquish dower is not ‘ to act in the matter of 
dower ’ within s. 2 of the Indian Majority Act 
Abi Dhunimsa Bibi v. Muhammad Fathi Uddin 
• * . I. L. R. 41 Mad. 1026 

MAHOMEDAN LAW— GIFT. 

,1* — ; Gift made during 

his lotSt illness by a son to his mother — Marz-ul-maut 
— Application of doctrine. On a question of the 
application of the doctrine of marz-ul-maut to a 
disposition of property made by a Mahomedan 
during his last illness, if the transaction is a sale 
the^ doctrine would not apply at all ; if the trans- 
action is a waqf, it would be valid to the extent 
of one-third ; while if it is a gift, it would not be 
valid at aU. In the case before the Court the 
particular transaction was held on the facts to be 
reaUy a gift, to one of the heirs (the mother of the 
donor) and therefore invalid, although in form it 
purported to be a sale. Fazl Ahmad v. Rahim 
Bibi (1917) . . . I, L. R. 40 AO. 238 

2. Beha-bil-ewaz — 

Transfer of Property Act {IV of 1882), s. II. The 
ordinary rules applicable to gifts apply to the 
Mahomedan law like any other system of law and 
a gift under a heba-bil-ewaz is not invalidated by an 
invalid condition being attached to it. Nia- 
matannessa BiBi^t;, Hossenuddin Xazie (1918). 

22 C. W. N. 512 

MAHOMEDAN LAW— INHERITANCE. 

; Contingent right to in- 
herit, transfer or renunciation of, whether prohibited. 
A transfer or renunciation of a contingent right of 
inheritance is prohibited under Mahomedan Law. 
Mussammat Khanum Jan v. Mussummat Jan 
Bee-bee, {1827) 4 S. D. A. 210, foUowed. KunU 
Mamod v, KunM Moidin, I. L. B. 19 Mad. 176, 
considered. Mussamut Hurmutt-Ool-Nissa Begam 
V. Allahdia Khan Bajee Bidkiyat, 17 W. B. {P.C.) 
108, explained. Asa Beevi v. Kaeuppan Ghetty 
(1917) . . . . I. L. R. 41 Mad. 365 

MAHOMEDAN LAW— MAIN’^ENANCE. 

— - Shaft School — Mainten- 
ance, arrears of -^Whether recoverable hi the absence 
of a decree or agreement to pay. Accorcfing to the 
Shafi School of Mahomedan Law maintenance 
is a debt and the wife is entitled to recover from 
her husband arrears of maintenance though there 
be no decree of Court or mutual agreement in 
respect of such maintenance. The distinction in 
this respect between Shafi and Hanafi school 



( 205 ) 


DIGEST OE CASES. 


( 206 ) 


MAHOMEDAN LAW— MAINTENANCE— 

pointed out. Mahomedan Law Texts examined. 
Mahamed Haji V. Kalimbi (1917). 

I. L. R. 41 Mad, 211 

MAHOMEDAN LAW— MARRIAGE. 

Validity of Marriage — 

Guardianship of minor — Fewer of mother as de facto 
guardian to alienate her minor childrens interests 
in immoveable property so as to bind the. infants — 
Absence of entries in accouhtl)Ooks as evidence against 
validity of marriage where regular payments to other 
wiles are shown by other entries — Production at first 
hearing of suit of documentary evidence relied on by 
parties — Civil Procedure Code, 1908, 0. XIII, r. 1 — 
Practice of Indian Courts in citing decisions of 
Foreign Courts. A wealthy Mahomedan died 
leaving widows, two admittedly his lawful wives 
and children by each of them, and a third one Z 
who claimed to be his married wife, but the validity 
of whose marriage was disputed. »She had twm 
minor children, and by a deed of 10th June 1906, 
without having been legally appointed their guard- 
ian, she purported to transfer the shares of both 
herself and her children in the property of the 
deceased to the plaintiffs who sued for a declara- 
tion of the title and status of their vendor, and for 
a decree for possession of the shares covered by 
the deed of sale. As to the validity of the mai riage 
of Z, entries in the books of account of the deceased 
tendered in evidence by the contesting defendants 
(the sharers other than Z and her children) showed 
regular payments to the admittedly lawful wives, 
but the books contained no entries of payments to 
Z. They w^ere not admitted in evidence hy the 
lower Courts. Held by the Judicial Committee 
(who held the books of account admissible), that 
there was clear evidence of a reliable character 
regarding the acknowledgment by the deceased 
of the children of Z as his legitimate issue, wdiich 
gave rise to a legal presumption of her marriage ; 
and that such presumption was not displaced by 
the mere inferences, the contesting defendants 
sought to draw from the absence of entries in her 
favour in the account books. The marriage was, 
therefore, valid under the decision in Mahatala 
Bibee v. Haleemoozaman, 10 C. L. P. 293, and Z 
and her children were entitled to their shares in 
the inheritance. Held, also, that Z had no power 
to deal with the minors’ shares as she had done, 
and that only her own shares passed under the deed 
•of sale. By Mahomedan Law the mother is entitled 
only to the custody of the person of her minor 
child up to a certain age according to the sex of 
the child. But she is not the natural guardian ; 
the father alone or, if he be dead, his executor 
funder the Sunni law) is the legal guardian. Mata 
Din V. Ahmed Ali, I. L. R. 34 All. 213 ; L. R. 39 
I. A. 49, referred to and discussed. On a review of 
the provisions and principles of the Mahomedan 
Law on the question of how far, and under what 
■circumstances, a mother’s dealings with the pro- 
perty of her minor child are binding on the infant : 
Held, that one who has charge of the person or 
-property of a minor without being his legal guard- 
ian, and who may therefore be conveniently 
■called a “ de facto guardian,” has no power to 
convey to another any right or interest in immov- 
•able property which the transferee can enforce 
.against the infant : nor can such transferee, if 
let into possession of the property under such 
unauthorised transfer, resist an action in ejectment 
nn behalf of the infant as a trespasser. It follows 


MAHOMEDAN LAW— MAERIAGE-cujirid. 

that being himself without title he cannot seek to 
recover jjroperty in the possession of another 
equally without title. Ayderuian Kutli v. Syed 
AU, 1. L. R. 37 Mad. 514, referred to and com- 
mented on. O. XIII, r. 1 of the Civil Procedure 
Code, 1908, requires the parties or theii’ pleaders 
to produce at the first hearing of the suit all the 
documentary evidence of every description in their 
possession or power on which they intend to 
rely.” But it' does not exclude the discretion of 
the Court to receive any such documentary evi- 
dence]at any subsequent stage. Then Lordships of 
the Judicial Committee deprecated the practice in 
some of the Indian Courts referring largely to 
decisions of Poiei^gn Courts to which Indian practi- 
tioners could not be expected to have access, 

I which w’cre often based on consideration and con- 
; ditions totally differing from those applicable to or 
i prevailing in India, and are only Mitel}’ to confuse 
j the administration of justice. Imambandi v. 

• Mutsaddi (1918) . . L L. R. 45 Calc. 878 

I MAHOMEDAN LAW— MUTWALI. 

, Mortgage of the office 

of a muiivali, if valid and enforceable in law — Such 
‘ office, if alienable at all. One Ahadali, a priest of 
Peer Saheb, mortgaged his right in the office to 
i three persons, and subsequently one of the mort- 
; gtTgees brought a suit against Ahadali’ s minor son 
’ to "enforce the mortgage by sale of the mortgaged 
j turn of vrorship. The latter too brought a suit 
j for getting the mortgage set aside. Held, that the 
I office of a priest in such cases is not alienable and 
therefore tiio mortgage cannot be enforced. Saheb 
Buk.sh V. Gola3»i Xabi Khakdkae (1918). 

22 C. W, N. 996 

MAHOMEDAN LAW— PRE-EMPTION. 

Sale disguised as a 

lease in order to defeat pre-emption — Device not per- 
missible under the Mahomedan law. In a suit for 
pre-emption whether the right is claimed under 
the Mahomedan law or by virtue of a custom of 
pre-emption it is the duty of the Court, if the 
question is raised, to consider and decide whether 
the transaction in respect of which the claim is 
brought is or is not in substance a sale, though it 
may be disguised in some other form, as for in- 
stance, in that of a lease. There is no rule of 
Mahomedan law which renders it permissible for a 
transaction of sale to be framed as a lease so as to 
avoid claims for pre-emption. MuHAiiiDfAD Niaz 
Khan v. Mbhamiviad Ibbis Khaijt (1918). 

I. L. R. 40 All. 322 

MAHOMEDAN LAW— RELIGIOUS OFFICE. 

— Asian — Mufavar — Re- 
ligious office — Competency of women to hold or 
succeed to such office — Right to perform fatiha — 
Rule of Mahomedan Law. A religious office can 
be held by a woman under the Mahomedan Law 
unless there are duties of a religious nature attS^ched 
to the office which she cannot perform in person or 
by deputy and the burden of establishing that a 
woman is precluded from holding a paifiieular office 
is on those who plead the exclusion. Though there 
is no general rule of Mahomedan Law prohibit- 
ing a woman from holding a rehgious office, pro- 
hibition may arise by local usage or custom. 
Imam Bee v. Molla Kahsim Sahib, {1916) 5 L. W. 
226, followed. Shahoo Banoo v. Aga Mahomed 
Jaffer Bindaneem, 1. L. R. 34 Cah. US, referred to. 
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MAHOMEDAN LAW-RELIGIOUS OFFICE— 

concld. 

Held (on the facts of the case), that a woman was 
competent to succeed to the office of Head Mujarar 
of the suit Astan. Mxtknavaeu Beg am Sahibu v. ; 
Mm Mahapalli Shahib (1918). i 

L L. R. 41 Mad. 1033 ^ 

MAHOMEDAN LAW— RESTITUTION OF CON- f 
JUGAL RIGHTS. 

Suit for restitution of 

conjugal eights — Defence to suit — Cruelty. In a 
suit by a Mahomedan husband against his wife, j 
for restitution of conjugal rights it was found on i 
issues remitted by the High Court that there was 
no very satisfactory evidence of actual physical 
cruelty, but that the parties %vere on the worst 
possible terms, and the reasonable presumption 
was that the suit was brought for the purpose of 
getting possession of the defendant's property. 
There had been a good deal of ill-treatment short 
of physical cruelty, and the court was of opinion 
that by a return to her husband's custody the 
defendant’s health and safety would be endangered. 
In these circumstance, the High Court refused to 
interfere with the decree of the Court, below dis- 
missing the suit.. Armour v. Armour, 1 A. L. J. 

31 8 i referred to. Hamid Hussain v, Kubba 
Begam (1918) . . . L L. R. 40 AU. 332 

MAHOMEDAN LAW— WAKF. 

• Wakf, lalidity of — 

Determining test — Annuity to destitute illegitimate, 
daughter of founder's husband, if charitable gift. 
Where under a waqf a certain protion of the pro- 
perty was to go for objects religious and charitable 
but the main object was the benefit of the daughter i 
of the settler and her successors. Held, that in the 
circumstances of the case the dominating purpose 
and intention of the grantor, which is the true test 
in such cases, was not to provide for charities. 
That although the deed might not be wholly good, ’ 
it was competent for the Court to declare the charit- 
able trusts constituted by the document to form a 
valid charge on the property. That the annuity 
to an illegitimate daughter of the founder’s husband 
who was destitute and unprovided was a charitable 
gift. Kabimunnessa Choitdhbani v. Ekina 
Banco (1917) . . . 22 C. W. N. 568 

MAINTENANCE. 

See Mahomedan Law — ^Maintenance. i 

1. L. R. 41 Mad. 211 


mhi&TmmoiA-coiicu. 

made by Ant Ram. Ant Ram, having made 
certain payments, sued to recover a proportionate 
part thereof from the other brothers. Held, that 
the suit was not one for contribution ; but was a 
i suit cognizable by a Court of Small Causes. 

Mavula Ammal v. Mavula Maracoir, I. L. R. 30 
I Mad. 212, and Ramaswami Paninlu v. Narayana- 
I moorihy Pantidu, 14 Mad. L. J. 480, followed. 

' Fatima Bibi v. Hamida Bibi, 13 A. L. J. 452, 

\ referred to. Ant Ram v. Mithan Lal (1917). 

I. L. R. 40 All. 135 

j MAJORITY ACT (IX OF 1876). 

s. 2 — 

See Mahomedan Law — Dow'Ee. 

I. L. R. 41 Mad. 1026 

MALABAB. COMPENSATION FOR TENANTS 
IMPROVEMENTS ACT (MAD. I OF 1900). 

See Customaby Law of South Kanaba.. 

I. L. R. 41 Mad. 118 

MALABAR LAW. 

1, — Karnavan appoint- 

ed by family karar — Right oi ether members to remove 

such karnavan by suit, for misconduct. Held by the 
FuU Bench, that a person appointed as karnavan of 
a tarwad by an agreement (karar) of the members of 
the tarwad is liable to be removed for gross mis-- 
conduct by a suit at the instance of the other 
members. Cheria Pangi Achan v. Unnalachan, 
(1917) Mad. W. N. 185, explained. Chindan 
Nambiak V. Kunhi Raman Nambiab (1918). 

L- R- 41 Mad. 577 

2. Right of a member 

of a tarwad to separate maintenance — Female member 
marrying under Malabar Marriage Act (IV of 1896) 
— Act whether bar to her claim for mairitenance from 
tarwad. The right of every member- of a Malabar 
tarwad to be maintained out of the tarwad pro- 
perty is based on his or her right as a co-proprietor 
in the same and a female member of the tarwad- 
is not deprived of such right by reason of her 
marriage under the provisions of the Malabar" 
Marriage Act (IV of 1896). Ammani Amma v . 
Padmanabha Menon (1918). 

I. L. R. 41 Mad. 1075 

MALABAR MARRIAGE ACT (IV of 1896). 

I See Malabab Law. 

I. L. R. 41 Mad. 1076 


See Pbovinciad Small Cause Coubts 
Act (IX OF 1887), Sch. II, Art. 41. 

I, L, R. 40 AIL 135. 
— suit relating to 
See Pbovincial Small Cause Coubts 
( Act IX of 1887), Sch. II. Abt. 38. 

I. L. R. 40 AIL 52 


MANAGER AND DIRECTOR OF NEWSPAPER 
COMPANY. 

liability of — 

See CONTEMFT of Coubt, 

I. L. R. 45 Calc. 169' 


MANAGING MEMBER. 


Provmciol Small Cause ! 

Courts Act (IX of 1887), Art. 41 — Decree for main- 1 
tenance against three persons, two of whom were made i 
liable only in case of default by the third — Suit tb i 
recover proportionate amount of payments made — S 
Sw^t cognizable by a Court of Small Causes. A decree ‘ 
was passed against three brothers for pajunent of a 
maintenance ‘allowance to the widow of a fourth ' 
brother deceased. It was, however, provided by 
the decree that one of the three. Ant Ram, should j 
alone be primarily liable for payment of the allow- | 
ance, and the others only in case, of default being ! 


See Hindu Law — Joint Family. 

I. L. R. 45 Calc. 733^ 

MARRIAGE. 

See Chbtstian IVIabbiage Act (XV of 
1872), ss. 3, 68. 

I. L. R. 40 AIL 393 

MARRIAGE. 

validity of — 

See M^yHOMEDAN Law — Mabeiage. 

I. L. R. 45 Calc. 878 
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MAREIAGE-BROKAGE AGREEMENT. 

See Contract Act (IX of 1872), ss. 23 

65 . . I. L. R. 41 Mad. 197 

MARRIED WOMAN. 

See Abduction . I. L. R. 45 Calc. 641 

MARZ-DL-MAUT. 

See Mahomed AN Law — Gift. 

I. L. R. 40 AH. 288 

MATRIMONIAL CAUSES ACT, 1857 (20 & 21 
VICT. C. 85). 

s. 28 — 

See Divorce . I. L. R. 46 Calc, 525 
MEDICINAL PREPARATION. 

See Excisable Article. 

I. L, R. 45 Calc. 82 

MEMORANDUM OF APPEAL. 

See Civil Procedure Code (Act Y of 
lOOS), ss. 115, 151, 0. XLI, R. 23. 

I. L. R. 42 Bom. 368 

MEMORANDUM OF APPEAL. 


MINOR^oncZ/f. 

— — Mirtor Vinhilify of, lyhen 

micestral trade carried on on his behalf — Contract Act 
{IX of 1872), s. 247 — hderest, 7iof contracted fm' and 
not recoverable under the Interest Act {XXXII of 
1839), allowed as damages. A minor on whose 
behalf an ancestral trade is carried on is not per- 
sonally liable for debts incurred in such business. 
The liability of such a minor is not greater than 
that of a minor admitted to a partnership as laid’ 
down by s. 247 of the Contract Act. The amoimt 
due having been ascertained and a nmbloghandi 
signed by the 'defendants. Held, that though no 
contract to pay interest was proved and the case 
was not covered by the Interest Act, some interest 
should be allowed ]>y way of damages for the 
detention of the money. Khetba Mohan Poddae 
V. Nisni Kumar Sh.ara (1910). 22 C. W. N. 488* 

MINORITY. 

Sec LiMiT.moN Act (TX of lOOS), Sch. 
I, Art. 182 { G ) ; S. 7. 

1. L. R. 40 Ail. 630 

See Title, proof of. 

I. L. R. 45 Calc. 909 

MIRASDAR. 


order returning — 

5'ee Civil Procedure Code (1908), 0. 

XLIII, R. 1 .1. L. R. 40 All. 659 

MERCHANT SHIPPING ACT (57 & 58 VICT. 
C. 60). 

Hic4h Seas . I. L. R. 42 Bom. 234 
MESNE PROFITS. 

See Civil Procedure Code (1908). s. 11, 
Expl. Y ; 0. XX. R. 12. 

I. L. R. 40 AU. 292 

decree for — 

See Execution of Decree. 

I. L. R. 40 All. 211 

suit for, of a grove — 

See Provincial Small Cause Courts 
Act (IX OF 1887), Sch. II, Art. 31. 

L L. R. 40 Ail. 142 

MINERAL RIGHTS. 

See Lease, construction of. 

I. L. R. 45 Calc. 87 

MINING LEASE. 

See Landlord and Tenant — ^Lease. 

L. R. 45 I. A. 275 

MINOR. 

See Arms Act (XI of 1878), s. 19 (/). 

1. L. R. 40 AU. 420 

See Contract Act (IX or 1872), s. 65. 

I. L. R. 40 All. 558 

See Limitation Act (IX of 1908), Sch. 
I, Art. 44 . I. L. R. 42 Bom. 626 

See Limitation Act (IX of 1908), Sch. 
I. Art. 91 . L L. R. 42 Bom. 638 

See Partnership. I. L. R. 40 AU. 446 

interest of — 

See Executor . I. L. R. 45 Calc. 538 

suit for partition, on behalf of — 

See Hindu Law — ^Partition. 

I. L. R. 41 Mad. 442 


See IvABiM Inamdar. 

I. L. R. 42 Bom. 112: 

MISDIRECTION. 

Confession — Instruct 

Hons to Jury to consider non-confessional statements 
against co-accused — Direction to consider question of' 
admissibility of confessions — Duties of Judge and 
Jury as to mode of dealing zmth confessions — Use in 
the charge to the Jury of expressions assuming guilt 
of ike accused, and of slang terms — Discovery — 
Admissibility of pari of h^formation hading to dis- 
covery — T erificaiion of co7ifessions — Oral evidence of 
unrecorded confessions made in verification pi'oceed-^ 
ings — Misdirection in placing before Jury inform- 
ation not leading to discovery and such unrecorded 
confessions — Criminal Procedure Code (Act V of. 
1898), ss. I64, 298 — Evidence Act (I of 1872), ss. 24, 
27, 30. It is a misdirection, which must have- 
misled the Jury, to instruct them to take into- 
consideration statements not amounting to con- 
fessions by an accused as against the co-accused. 
It is a misdirection to put to the Jury and to leave 
it to them to determine whether a confession to a 
Magistrate, and how much of a confession to the 
police, are admissible. It is the duty of the Judge 
to determine the question of the admissibility of 
evidence, in accordance with the law on the subjec tr 
and of the Jury to estimate the value of such evi- 
dence after its admission by the Judge. The Judge 
should avoid the use, in the charge to the Jury, of 
interrogative expressions assuming the guilt of the 
accused, such as “ Is not thisf or “ Does not thail^ 
and of slang and coUoquial phrases. S. 27 of the* 
Evidence Act qualifies not only ss. 25 and 26 but 
also s. 24. . Queen^Empress v, Bahu Lai, I. L. B. 
6 AU. 509, approved. Though the accused has 
himself produced the stolen articles, so much of his' 
anterior statements as led to the discovery are- 
admissible under s. 27 of the Evidence Act, but not 
statements contemporaneous with the act of pro- 
duction, such as “ I got these ornaments as my share- 
in the dacoityl^ Queen-Empress v. Kana, I. L. M. 14 
Bmn, 260, and Legal Bemembrancer v. Ghema 
Nashya, I. L. B. 25 Gale, 413, referred to. S. 27 
does not render admissible the whole history of the* 
investigation, or an account of the various steps by 
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MISDIRECTION— 50!icli 

which, the police obtained and worked up clues and 
finally succeeded in arresting the accused. Under 
the section the whole of the statement of an accused 
is not admissible, but only so much as led directly 
to the discovery or related directly to the fact 
discovered. Per Shamsul Huda, J. If a single 
statement contains more information than is con- 
templated by s. 27, the whole statement is not 
admissible but only the particular information 
which led to the discovery. Where an accused 
istates to the police that he killed A with a knife 
and concealed the corpse at a particular place, the 
only part of the information admissible under the 
section is that relating to the concealment and not 
the murder. Queen- Empress v. Babu Lai, I, L, R. 
S All, 509, followed. Per Teuton, J, Verification 
proceedings are not wholly illegal,' and may be 
useful in testing the truth of the confession, e,g,, 
as to the accused’s knowledge of the localities he 
has mentioned, or as furnisliing clues to a further 
inquiry. Per Shaivisul Hud a J, Verifications in 
the company of the accused lead to very great 
.abuses and should be avoided, though a verification 
independently of, and unaided by, the accused, is 
unobjectionable. Held per Curiam. In connec- 
tion with such proceedings, the Courts must ensure 
against the reception of evidence not strictly 
a-dmissible. Statements to the verifying Magis- 
trate, when not recorded in the manner provided 
by s. 164 of the Ciriminal Procedure Code, are in- 
.admissible and cannot be proved orally by such 
^Magistrate. Emperor v, Radhe Halwai, 1 C. W, N. 
220, King-Emperor v. Rajani Kanto Koer, 8 
C, W, N, 22, Queen-Empress v. Bhairab Chunder 
Chuclcerbuity, 2 C. W, N. 702, and Queen-Empress 
V. Viran, I, L. E, 9 Mad, 224, followed. Per 
Shamsul Huda J. Even if the statements are 
recorded after the verification is -completed, it 
would be difficult to hold that they were voluntary. 
Amuruddin Ahmed v. Emperor (1917). 

I. L. R. 45 Calc. 557 

MISJOINDER. 

Bee Misjoihder oe Parties. ' 

See CiVTL Procedure Code (1908), 0* 
I, R. 3 ; 0. XXIII, R. 1. 

I. L. R. 40 All. 7 

— Parties — A p p e a I — 

Causes of action — Practice — Judgment — Civil Pro- 
cedure Code (Act V of 1908) 0. 1, rr, 1 and 3 ; 0, 
II, r. 3 — Letters Patent, 1865, cl, 15, An appeal 
.lies, under the Letters Patent, from an order of the 
High Court on its Original Side, refusing to allow 
plaintifi to proceed in one suit against several de- 
fendants on the ground of misjoinder and giving 
him time to elect how he would proceed with his 
suit and which of the defendants he would retain 
on the record. 0. I, r. 1 and O. I, r. 3 of the 
Civil Procedure Code apply to questions of joinder 
of parties as also of causes of action. Umabai v. 
BJiau Balwant, I. L. R, 34 Eom, 358, and Janhibai 
V. Shrinivas Ganesh, I, L. R, 38 Bern, 120, dis- 
sented from. The plaintifi brought a suit against 
four sets of defendants for the recovery of certain 
■documents of title and the goods covered thereby 
and in the alternative for damages. In his plaint 
he alleged that the goods in suit were his property, 
that the defendant No. 1 obtained from hi m the 
documents of title relating thereto by fraud and 
made them over to defendant Xo. 2 ; that defendant 
Xo, 2, knowing that defendant Xo. 1 had no .title 
either to the documents or to the goods wrongfully i 


mSmmDER—concld, 

dealt with them and sold the goods to defendants 
Xos. 3 and 4 : that defendants Xos. 3 and 4 
wrongfully claimed to retain the goods and the 
documents of title ; and, lastly, that one of the 
documents of title, viz., a railway receipt was 
pledged by defendant Xo. 1 to defendant No. 5 
though the goods covered by it were in the posses- 
sion of defendant Xo. 3. Held, that the suit was 
not bad for misjoinder of parties and causes of 
action. Ramendra Nath Roy v. Brajendra 
Nath Bass (1917) . . I. L. R. 45 Calc. Ill 

MISJOINDER OF CHARGES. 

See Peual Code (Act XLV oe 1860), 

s. 408 , . I. L. R. 40 AIL 565 

MISREPRESENTATION. 

See Company . 1. L. R. 42 Bom. 264 


MITAKSHARA. 

See Hindu Law — Joint Family. 

I. L. R. 45 Calc. 666, 733 
See Hindu Law — Joint Family. 

I. L. R. 40 AU. 159 
See Hindu Law — Widow. 

I. L. R. 40 AU. 96 

MOKARARI LEASE. 

See Lease, construction of. 

I. L. R. 45 Calc. 87 

MONEY-DEGREE. 

See Execution of Decree. 

I. L. R. 45 Calc. 530 
execution of — 


See Limitation. 

MORTGAGE. 


I. L. R. 46 Calc. 630 

Col. 


1. Attestation . . . .213 

2. Construction . . T .213 

3. Discharge . . . 214 

4. In favour of Minors . . 215 

5. Of goods 215 

6. Prior Mortgage . , . 215 , 

7. Redemption . . . .216 

8. Sale of Mortgaged Property . 216 

9. Transferee-mortgagee . . 219 


^ee Mortgage Deed. 

See Mortgage Suit. 

See UsuF|iucTUARY Mortgage. 

See Central Provinces Tenancy Act 
(XI of 1898), ss. 45, sub-ss. (1), (6). 

L. R. 46 L A. 179 

See Civil Procedure Code (1908), s. 11 
EXPL. V . 1. L. R. 40 AU. 584 

See CmL Procedure Code (1908), 0. 
XXXIV, R. 6. 

I. L. R. 40 AIL 551, 553 
See Company . I. L, R. 42 Bom, 215 
See Consideration. 

I. L. R. 45 Calc. 774 
See Evidence, admissibility of. 

I. L. R. 45 Calc. 320 
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MORTGAGE— 

See Hindu Law — ^Alienation. 

I. L. R. 40 AU. 171 

See Limitation Act (IX op 1908), Sch. I, 
Arts. 126, 144, 148. 

I. L. R. 41 Mad. 660 
See Limitation Act (IX of 1908), Sch. I, 
Aet. 181 . I. L. R. 40 Ail. 235 

See Occupancy Raiyat. 

I. L. R. 40 All. 228 

— by conditional sale — 

See Regulation XVH of 1806, s. 8. 

I. L. R. 40 AU. 387 

^ redemption of — 

See LmiTATioN Act (IX of 1908), Sch. 

I, Art. 148 . I. L. R. 40 Ail. 683 

suit on a — 

See Amendment of Plaint, 

I. L. R. 45 Calc. 305 

1. ATTESTATION. 

— Transfer of Property 

Act (IV of 18S2)f s. 9 — Execution of mortgage by 
pare! anas Jiin lady, atiesiation of — Requirements as 
to identity of executant and as to witnesses seeing , 
actual execution of deed — Achnowhdg ment of her ' 
signature by eicecutant. On a qneBtion Mliether a 
mortgage sued upon had been properly attested ! 
under the provisions of s. 59 of the Transfer of 
Property Act (IV^ of 1882), the evidence showed 
that the attesting witnesses had not, though 
present, seen the executant (a pardanasMn lady) ■ 
sign the deed, but had subsecpicntly to the 
execution received from her son, who had been 
with her on the other side of the par dull, an 
acknowledgment that the signature on the deed 
had been made by his mother. Held (reversing 
the judgment of the High Court), that the 
requirements of s. 59 had^ not been complied 
with, and the deed was, therefore, invalid as a 
mortgage. Shanni Patter v. Abdul Kadir Eavuihan 
I. L, R, 35 Mad, 607 ; L, B, 39 J, A. 35, and 
Padarath Balwai v. Bam Nain Upadhia, I. L. B. 
37 AU. 474 ; L. E. 42 I. A. 163, distinguished. 
Ganga Peeshad Singh v. Ishri Peeshad Singh 
(1918) . . . I. li. R. 45 Calc. 748 

2. CONSTRUCTION. 

Mortgage — Prior 

mortgagee who had obtained a decree absolute for sale 
hut had not executed it — Decree barred under Sch '. II, 
Art. 179, of Limitation Act, 1877 — Subsequent mort- 
gagee not made a party to suit under s. 85 of Transfer 
of Property Act, 1882 — Begistered later mortgage as 
notice to prior mortgagee — Suit to enforce later ^nort- 
gage — Prior mortgagees right merged in decree and 
exiinguished-^Transfer of Property Act, s. 89, con- 
struction of. The question in this appeal was 
whether property mortgaged to the respondent on 
the 15th of October, 1881, should, when sold, under 
a decree absolute for sale, be treated as sold subject 
to an aUeged prior right of the appellant under an 
earher mortgage of the same property, dated the 
25th of February, 1880. The appellant, in 1883, 
acquired the title of the mortgagor, and also such 
title as remained to the mortgagee, under the 
earlier mortgage. In 1892, the prior mortgagee 
brought a suit on his mortgage and in 1895 obtained 
a decree absolute for sale under the Transfer of 


MORTGAGE— 

2. CONSTRUCTION~-cowri<Z. 

Property Act. The suit was, however, only against- 
the mortgagor, and the second mortgagee, was not 
made a party to it. Neither, the prior mortgagee 
nor his successor took any steps to execute that 
decree, and it became barred and inoperative after 
the lapse of three years from the date on which it 
became absolute. It was admitted that the later 
mortgage was duly registered, and that the earher 
mortgagee must be taken to have had notice of it 
when he brought his suit and obtained a decree in 
1892. Held, in a suit brought on the 26th of July, 
1910, by the first respondent on his mortgage of 
the 15th of October, 1881, against, among others, ^ 
the appellant, that respondent was entitled to a 
decree absolute under O. XXXIV, r. 2, of the Code 
of Civil Procedure, 1908, for sale, but that the 
sale, was not subject to the prior mortgage of the 
appellant. The true construction of s. 89 of the 
Transfer of Property Act is that on the making 
of the order absolute for sale under that section, 
the security as well as the defendant's fright 
to redeem were both extinguished, and that for 
the right of the mortgagee under his security 
there was substituted the right to a sale conferred 
by the decree. Het Ram v, Shadi Ram (1918). 

I. L. R. 40 All. 407’ 

2. Alortgage Bond — 

Bice lent — Covenant of repayment — Mortgagees to 
realise 7noney in case of default by sale of 7nortgaged 
properties — Suit on mortgage bond, whether a suit for 
recovery of money charged on inorigaged properties. 
Where, in a suit to enforce a mortgage, the plaint-- 
ifps lent a certain amount of rice and there was in 
the bond the usual covenant of repayment and 
interest and the bond also provided that, if default- 
was made in the kisis, the mortgagees would be- 
competent to realise the money which would be 
due at the rate of Rs. 6 per “ map,” by sale of the 
mortgaged properties belonging to the mortgagors. 
Held, that the primary object of the suit was to’ 
recover money and what the Court would give the' 
plaintiffs would be money and not rice if they 
succeeded in the suit and that that money was a 
charge on the mortgaged property. Held, also, 
each case must turn on the construction that the- 
Court places on the mqrtgage-deed in that parti- 
cular case, Sripati Lall Dutt u. Saeat Chandea 
Mondal (1918) . . 22 C. W N. 790- 

^ 3. DISCHARGE. 

■ Go-mortgagees — Pay^ 

ment by mortgagor to one of them who gives him full 
discharge — Other mortgagees if bound by it — Effect 
on the interest of mortgagee who gave the discharge. 
Payment to one of several joint creditors does not- 
necessarily operate as a discharge of the debt in so 
far as the other creditors are concerned. In the 
absence of any evidence or circumstances which 
would justify a contrary inference, it will be pre- 
sumed notwithstanding the form of the obligation 
that a debt due to a number of joint creditors is 
due to them in severalty. Where after rel£|,tions 
between co-mortgagees had become strained, oner- 
of them acknowledged receipt of payment from the 
mortgagor and gave the latter a discharge in respect 
of the mortgage-debt: Held, that the discharge 
operated as a valid discharge in respect only of the- 
share of the mortgage money due to the co-mort- 
gagee by whom it was given. Hakim v. Adwaita 
Chandra Das Dalal (1918) . 22 C. W. N. X02L 
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MORTGAGE— eonfd 

4. IN FAVOUR OF MINORS. 

2£ortgage, if void be- 

■cause executed in favour of minors. The plaintiffs 
•executed a mortgage in favour of the defendants 
who were minors at the time. The defendants 
•sued on the mortgage, had the property sold in 
rexecution of their decree and purchased it them- 
selves. They were of full age when the suit was 
brought. The plaintiff sued to have it declared 
■that the mortgage-bond was void and to have the 
decree and the sale set aside. Reid, that the 
defendants were entitled to enforce the mortgage 
^vvhich was not void simply because of their minority 
,at the time of its execution. That the case was 
mot concluded by the decisions of the Judicial Com- 
mittee in MoTiori Bibi v. Dharmadas Ghosh, I. L. B. 
SO Calc. 6S9 : 1 G. W. N. 441, and Mir Sarwarjan 
V. Fahhruddin Mahomed, I. L. R. 39 Calc. 2S2 : 
16 C. W. N. 74, inasmuch as there was no covenant 
which it was for the minors to perform. Habi 
Mohax Moxdal V. Mohini Mohan Banebjeb 
(1916) . . . . 23 0. W. N. 130 

5. OF GOODS. 

Mortgage, equitable, of 

loose chattels — Indian Contract Act (IX of 1872), 
.s. 172, if prohibits such hy'pothecation — Equitable 
mortgage of land — Fixtures if pass to mortgagee — 
Letter written by mortgagor stating purpose of deposit 
‘Of title-deed, if must be registered as a document of 
.mortgage — Transfer of Property Act (IV of 1882), 
s. 59. There is nothing in the Indian Contract Act 
which contains only a portion of the law of contract 
.applicable in British India, to prevent a person 
from hypothecating his goods to another person for 
security. As between mortgagor and mortgagee, 
the law is settled that fixtures pass with the land 
to the mortgagee. A letter -written by the mort- 
gagor to the mortgagee stating the purpose for 
wMch the title-deed has been deposited with the 
latter is not a document requiring registration under 
the provisions of the Indian Registration Act as 
being a mortgage. Habipada Sadhtjkhan v. 
Anath Nath De (1918) . , 22 C. W. N. 768 

6. PRIOR MORTGAGE. 

Mortgage — Suit and 

•decree by prior mortgagee without impleading puisne 
mortgagee — Purchase of mortgage property by prior 
mortgagee in execution — Receipt of rents and profits 
thereafter — Mode of accounting between the two 
.mortgagees. A mortgagee decree obtained by a 
prior mortgagee without impleading a puisne 
mortgagee does not effect the latter and the amount 
therefore payable by the latter in discharge of the 
prior mortgage is not the amount of the decree 
but that which is due on the footing of the prior 
mortgage as if no suit had been brought ; and if 
the prior mortgagee buys the mortgage property 
-in execution of his decree and gets possession of 
•^the same the rents and profits received by him 
caimot be set off as equivalent to the interest 
■due for the period of , possession, but must be 
.accounted for and deducted from the amount 
payable by the puisne mortgagee. Times Ghunder 
Sircar V. Zahuf Fatima, 1. L. R. 18 Calc. 164, 
and Qanga Pershad Sahu v. The Land Mortgage 
Banh of India, 1. L. R. 21 Calc. 366, applied. 
Syed Ibrahim Sahib v. Armugathayee, J. L. R. 
38 Mad. 18 considered. Mhthahmal v. Raett 
:Pillai (1917) . . . I, L. R. 41 Mad. 513 


MORTGAGE~:o^^^i. 

7. REDEMPTION. 

1. — — ■ Mortgage by con- 

ditional Sale — Mortgagor in possession as tenant of 
mortgagee — Rent in arrear — Suit for rent — Decree 
for rent barred by limitation — Suit for redemption-— 
Mortgagee, whether entitled to claim arrears of rent 
and interest decreed as part of price of redemption— 
Abandonment of charge — Flection of remedies. In a 
suit for redemption, the mortgagee is not entitled 
to claim any arrears of rent with interest thereon 
in respect of the mortgaged lands which were left 
in the possession of the mortgagor as tenant of the 
mortgagee under the terms of the mortgage- dee<l, 
when the mortgagee has already sued and obtained 
a decree for such rent with interest and has' allowed 
the decree to become barred by limitation,- even 
though the arrear of rent is a charge under the deed. 
English and Indian cases reviewed. Hewanchal 
Singh v. Jaivahir Singh, 1. L. R. 16 Calc. 307, 
distinguished. Imdad Hasan Khan v. Bcwhu 
Prasad, I. L. R. 20 All. 401, referred to. Nabaina 
Rao V. ShIvit Rao (1918). 

I. L. R. 41 Mad. 1043 

2. — ; — Redemption 

— Partial owner of equity of redemption^ if can redeem 
whole mortgage. A partial owner of the equity of 
redemption is entitled to redeem the whole mort- 
gage. Baikantha Nath Das v. Mohesh Chakdba 
Dey (1916) . . . 22 C. W. N. 128 . 

3. — j Redemption 

— Partial owner of equity of redemption, if cam redeem 
the whole of^ the mortgaged property. A partial owner 
of the equity of redemption is entitled to redeem 
the whole of the mortgaged property. Pbotap 
Chaisidba Dhab t;. Peaby Mohan Dhab (1918). 

22 C. W. N. 800 

4. Mortgage suit — 

Purchaser of mortgaged property, applying to he made 
a party, not allowed on plaintiff^s objection — Sub- 
sequent suit by purchaser at mortgagee's sale to 
recover possession — Right of previous purchaser to 
redeem. Where an application by a purchaser, A, 
of mortgaged property to be made a party in the 
mortgage suit was on the mortgagee’s objection 
refused and he was thus prevented from exercising 
the right of redemption amongst other reliefs which 
he desired to claim. Held, that in a suit by the 
purchaser at the sale in execution of the mortgage 
decree, B, to recover the property from A who was 
in possession, A was entitled to redeem B. Rebati 
Mohan Das v. Nadiabashi De (1918), 

22 C. W. N. 543 

8. SALE OF MORTGAGED PROPERTY, 

1* Second mortgage- 

debt secured by sureties— Assignment of equity of 
redemption to sureties — Sub-mortgage by sureties in 
favour of assignor — Sale of mortgaged property by 
prior mortgagee — Subsequent sale by sub-mortgagee-— 
Bamainder of mortgaged property in existence and 
available for sale insufficient to satisfy suh-mort- 
gage€s debt — Application for personal decree against 
sub -mortgagors — Civil Procedure Code (Act V of 
1903), 0. XXXIV, T. 6. The plaintiffs, who were the 
mortgageesof the equity of redemption in respect 
of certain properties, further secured their mortgage 
debt by a promissory note executed in their favour 
by two sureties on behalf 6f the mortgagor. They 
subsequently assigned their equity of redemption 
to the sureties, who executed a sub-mortgage there- 
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of in favour of the plaintiffs. Some time after, the 
plaintiffs obtained a preliminary mortgage decree, 
which was later followed by a final decree directing 
that the premises charged under the mortgage, or 
a sufficient part thereof should be sold subject to 
the prior mortgage. In the meantime between the 
dates of the preliminary and final decrees, the 
mortgagor having* been adjudicated an insolvent, 
the prior mortgagee obtained an order of the Court 
exercising insolvency jurisdiction, that the zemin- 
dari properties included in the prior mortgage 
should be sold free from all incumbrances, and that 
the balance of the sale-proceeds, after payment of 
the costs of the sale and the claim of the prior 
mortgagee, should be retained by the Official 
Assignee and be paid by him in discharge of other 
incumbrances in accordance -with their respective 
priorities. The sale was duly carried out by the 
Official Assignee in pursuance of this order. The 
amount thus realised was not sufficient to meet 
the debt of the prior mortgagee. Subse^iuently, in i 
pursuance of the mortgage decree, the Registrar | 
put up for sale the equity of redemption in certain 
properties specified in the plaintiffs’ mortgage and 
remaining unsold at the sale by the Official Assignee, 
and as the amount realised at tli*^ Registrars 
sale was not sufficient to meet the debt, 

the plaintiffs applied for and obtained a x^ersonal 
decree against the sub -mortgagors for the amount 
of their cdaim. £lcM^ that the plaintuK* cdaim for 
a personal decree was nut tleb.irred. Per 
Saxdeesoct, C, J. Having regard to the fact that 
all the properties covered by the mortgage, which 
were m existence and which were avaiiabfo for sale 
at the date of the sale, were sold (by the Registrar), 
and assuming that the iclaintiffs were not respon- j 
sible for the fact that some of the properties in- j 
eluded in the mortgage were not in reality available 
for sale, though the sale purported to include them, 

I think it should be taken that the provisions 
contained in the rules and the directions contained 
in the mortgage decrees as to the sale have been 
complied with, and that the plaintiffs are entitled 
to the personal decree which the learned Judge 
has directed. Earn Eanjan OhaJcravarli v. hidra 
N drain l)ass, I. L. E. Calc, S90» and Badri Das 
V. Inayat Khan, J- E, E. 22 All, 404, distinguished. 
Per WoODEorFE, J. We must look at this matter 
rationally and with reference to the reason of the 
rule, namely, that the personal Mabiiity will only 
he enforced where there is a deficiency after the 
sale of all the mortgaged property available for 
sale at the date of sale. In other words, the 
personal liability must not be improperly increased. 
Satish Ranjan Das v. Meeoantile Bank of 
India, Ld. (1917) . I. L. R. 45 Calc. 702 

2. ___ ^Qf of 

mortgaged' 'Property — Decree not in accordance with 
s. 88, Transfer of Property Act {IV of 1882) — Bale 
in execution of decree — Confirmation of sale — Pur- 
chase by 7 nortgagee at auction sale tvith leave of the 
Court — Eight of redemption by mortgagor — Suit to 
redeem against auction-purchaser — Parties — Civil 
Procedure Code {Act XIV of 1882), s, 244 — Question 
in execution of decree. In a suit to enforce a mort- 
gage and for sale of the mortgaged property the 
decree made was not in accordance with the pro- 
visions of s. 88 of the Transfer of Property Act (IV 
of 1882), no day being fixed by the Court on which 
pajnnent might be made within six months from 


MORTGAGrE— 
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the date of declaring in Court the amount due. 
In execution of the decree the mortgaged property 
■was attached, sold, and purchased, with the leave 
of the Court by the mortgagee decree -holder, and 
the sale was duly confirmed. In a suit by the 
mortgagor for redemption of the mortgage, which 
was one of ancestral property made by the plaintiff’s 
father before the birth of Ms sons. Held, that 
whether or not the decree was in accordance with 
the provisions of the Act, the property, and all the 
right, title and interest of the defendant were in 
fact sold in execution of the decree of a Court 
■which had jurisdiction to enteidaia the suit in 
which uhe decree was made, and that decree ■^'as 
not appealed from ; and that consequently the 
mortgagor had no right of redemption. Held, 
further, that the question now raised could have 
been raised before the sale was confirmed, and, if 
so raised, would have been determined by the 
Court executing the decree, and that the suit was 
therefore barred by s. 244 of the Code of Civil Pro- 
cedure (Act XIV of 1SS2). Prosunno Kumar 
Banyal v. Kali Das Sanyal, /, L. E. 19 Calc. 688 ; 
L, R. 19 I. A. 106, followed. Ganapathy 
^Iudaliae r, Kr.rsHNA:siACHABiAR (1917). 

I. L. R. 41 Had. 403 

3. Mortgaged pro- 

perty purihj Motd and parky mortgaged to persons 
induced by sonit, cj the mortgagees themselves to 
believe property to he free from encumbrance — 
Estoppel — Interests of co- mortgagees, if severabh — 
Doenui'^nt f'reatmg transfer of simple mortgage if 
eonipuhorlly registrable — Transfer of Property Act 
{IV rf TSS7), s, 64 — Registration Act {XVI of 1908), 
s. 17 {h}. In a mortgage suit some of the defend- 
ants were purchasers of a portion of the mortgaged 
property and one had taken a puisne mortgage of 
the remainder. It appeared that some of the 
plaintiffs mortgagees led these defendants' to be- 
lieve that the whole property was unencumbered. 
The lower Court dismissed the suit so far as these 
plaintiffs were concerned. Held, that as regards 
the defendants who were purchasers of a portion 
of the mortgaged property the claim of these 
plaintiffs was rightly dismissed under the rule of 
estoppel, but as regards the other defendant who 
was a puisne mortgagee of the remainder of 'the 
mortgaged property the effect of the estoppel 
under s. 78 of the Transfer of Property Act was to 
postpone these plaintiffs in respect of their share 
of the original debt to tMs defendant and the 
decree should declare that the property mortgaged 
to this defendant hypothecated to these plaintiffs 
for their share of the original mortgage debt and 
their rights as mortgagees were postponed to those 
of this defendant. That co-mortgagees are pre- 
sumably tenants in common of the mortgage debt 
and their interests are severable or partible among 
themselves and it was open to the Court to sever 
the interests of those plaintiffs who had taken no 
part in the deceit practised upon the purchaser 
from those who did, and to make a decree in their 
favour in proportion to their interest in the debt. 
That a mortgage debt is immoveable property 
both for the purposes of s. 54 of the Transfer of 
Property Act as also for the purposes of s. 17 (5)* of 
the Registration Act; and where a mortgage includ- 
ing a simple mortgage is transferred by an instru- 
ment in ■writing and the value of the right, title or 
interest transferred is one hundred rupees or 
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more the writing requires registration and the 
absence of registration makes the document in- 
admissible. SAKHiuDDii?" Saha v. Sonahllah 
Saehae (1918). . . . 22 C. W. N. 641 

4, Mortgage decree 

directing sale of other properties of judgment-debtor, 
if sale-proceeds of worigagcd proppyly insufficient — 
Limiiaiion as to iatier part of decree — Civil Proctdure 
Code (Ad V of 1908). s. XX, 0. 20, F~Q. XXXIV, 
r. 6. Where a mortgage decree alter directing that 
the available proceeds of the sale to be hold under 
the decree was to be paid in satisfaction of the 
decretal debt but that if the amount due to the 
plaintiS was not satisfied by the sale of the mort- 
gaged property the balance would be realised from 
other properties and the persons of the defendants. 
Held, that limitation for execution of the latter 
part of the decree did not run from the date of the 
sale of the mortgaged property, but from the date 
of the decree as fixed by 0. XX, r. 6 of the Civil 
Procedure Code. Khttlka Loan Company v. 
Jnanendbo Nath Bose (1917). 

22 C, W. N. 145 


9. TRANSFEREE-MORTGAGEE. 

— ; Transferee from bena- 

midar — Right of suit, A transferee-mortgagee can 
maintain a suit on the mortgage though the mort- 
gagee named in the bond is only a benamidar and 
though the beneficial owner is not added as a 
party Kritibas Das Y..Gopal Jiu, 19 C,L, J. 193,^ 
and P^rameshwar Dat v. Anar dan Dat, I. L, R* 
37 All, 113, followed. Sing a Pillay v. Govinda 
Reddy (1917) . , I. L. R. 41 Mad. 435 

MORTGAGE BOND. 


See Execution of Deoeee. 

I. L. R. 45 Calc. 530 

MORTGAGE-DEED. 

See Evidence Act (I op 1872), s. 68. 

I. L. R. 40 AU. 256 


. Registeation Act (XYI of 1908) 
ss. 32, 33, 71, 73, 75, 87, 88. 

I. L. R. 40 AU. 434 


— attestation of — 

See Pakdanashin Lady. 

I. L. R. 45 Calc. 748 

MORTGAGE SUIT. 


1. Plea of payment — 

Onus, nature of— Evidence Act (I of 1872), s. 114— 
Shifting of onus — TrialJudge^s estimate of testimony , 
value of, in doub^ul cases. In a suit to enforce a 
mortgage bond, in which thp defence sought to 
prove that the debt had been discharged by pay- 
ments endorsed on the bond, the trial Court, on a ' 
review of the evidence, held that the endorsements 
were fictitious and decided in favour of the plaint- 
iff ; but the High Court on appeal was of opinion 
that the plaintiffs had failed to discharge the burden 
which rested on him to prove his case and dismissed 
the suit. Held by the Judicial Committee, that 
though the initial burden of proof rests on the 
appellant in such a case as this, both on general 
grori^dS and hy reason of the provisions of s. 114 
of the Evidence Act, this harden is one which 
shifts easily as the evidence is developed, and their 
Lordships did not attach much importance in this 
case to the question on whom the initial onus lay. 


MORTGAGE SUIT — concld. 

That the evidence in this litigation, taken as a 
whole, was of such a character and so full of 
doubtful statements that it could only be weighed 
adequately by the Judge who had seen the wit- 
nesses ; and the balance of probabilities in this 
case also being in their Lordships^ opinion on the 
side of the conclusion reached by the trial Judge 
the judgment of the High Court was reversed and 
that of the trial Judge was restored. Kundal. 
Lad V , Begam-un-nisa (1918). 

22 C. W. N. 937 

2. Mortgagee related 

to ynortgagor — Bond executed in consequence of mort- 
gagee becoming aware of the demand by another 
creditor of mortgagor for repayment of his dues— 
Mortgage bond, whether fraudulerit. Where the 
defendants Nos. 1 to 3 executed a mortgage bond 
in favour of the plaintifl: for Rs. 16,000 due to the 
latter in consequence of the latter having come to 
know that defendant No. 4, another creditor of 
the defendants Nos. 1 to 3, was pressing for pay- 
ment and thereafter defendant No. 4, obtaining a 
decree against defendants Nos. 1 to 3, purchased 
the mortgage properties, and then the plaintiff 
brought the present suit to enforce the security 
whereupon the defendant No. 4 contended that 
the mortgage was fraudulent. Held, that because 
the plaintiff was related to defendant No. 2 and 
was aware of the fact that defendant No. 4 was- 
■demanding his dues from defendants Nos. 1 to 3- 
and was bringing pressure to bear upon them was 
no reason why the plaintiff should not require the* 
defendents Nos. 1 to 3 to secure the repayment 
of the money due to him. Rash Mohan Shah a v. 
Keistodas Ray (1918) . 22 C. W. N. 982- 

purchase by, with leave of Court — 

See Moetagage I. L. R. 41 Mad. 403^ 

right of, to sue for sale — 

See Teansfee of Peoeeety Act (IV of 
1882), ss. 58 (a) and (d), 67, 68 (c). 

I. Ii. R. 41 Mad. 259 

failure of, to deliver jrossession — 

See Teansfee of Peopeety Act (IV of 
1882), ss. 68 (a) and (d), 67, 68 (c). 

I. L. R. 41 Mad. 259 

right of, to redeem property — 

See Mortgage , I. L. R. 41 Mad. 408 


MOTHER. 


per ty- 


po wer of, to alienate minor’s pro- 


See Mahomed AN Law — ^Marriage. 

I. L. R. 45 Calc. 879 

MOTOR CAR. 

See Contract foe Sale. 

I. L. R. 45 Calc. 481 

MOTOR VEHICLE. 


ATotor Vehicles Act 

(VIII of 1914) — Rules framed thereunder by Gov- 
ernor -in-Oouncil — rr, 3 and 19— Liability of owner 
of taxi-cab for rash and negligent driving by his 
servant. The owner of a motor vehicle is liable, 
under Part II, r. 3, of the rules framed by the 
Governor-in-Councii under s. 11 of the Indian*; 
Motor Vehicles Act (VIII of 1914), for breach of 
r. 19 by his licensed driver. Where the driver of 
a taxi-cab negligently drove the same into a drain 
causing injury to the passengers in the car : Held, 
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that the owner of the taxi-cab was liable to prose- 
cution and punishment, under s. 16 of the Act 
read with the aforesaid rr. 3 and 19, for the act of 
his driver. Thornton v. Emperor, 1. L. R. 38 Calc. 
416, followed. Baidya Nath Bose v. Emperoe 
(1917) . . . . I. L. R. 45 Gale. 430 

MOTOR VEHICLES ACT (MAD. I OF 1907), 
See Torts . . I. L. R. 41 Mad. 538 


MOTOR VEHICLES ACT (VIH OF 1914). 

rules 3, 19 — 

See Motor Vehicles. 

I. L. R. 45 Calc. 430 

MOVEABLES, 

hypothecation of — 

See Ahmihisteation. 

I. L. R. 45 Calc. 653 

MUAFI. 


resumption of — 

See Agea Tenancy Act {II of 1901), 
s. 150 . . I. L. R. 40 All. 656 

See Agra Tenancy Act (II of 1901), 
ss. 154, 158 . 1. L. R. 40 AH. 60 

MUAFI LAND. 

See Agra Tenancy Act (II of 1901), 

ss. 154 AND 158 , I. L. R, 40 All. 60 


MUKTESAR. 

See Civil PROCEnrRE Code (Act V of 

1908), s. 92 . I. L. R. 42 Bom. 742 

MUNICIPAL ACCOUNT CODE. 

s. 40— 

See General Clauses Act (U. P. I of 
1904), s. 24 . I. L. R. 40 All. 105 


MUNICIPAL ACT, BENGAL (IH OF 1884). 

^ ss. 6 (4), 204, 218 — “ Patit ” land ad- 
joining house but not skoim as being enjoyed as part 
bf iif if “ house ” — Obstruction in front of “ latit ” 
land, if punishable. In the absence of a definite 
finding that a piece of patit land or orchard adjoin- 
ing the accused’s house was held and engaged along 
with the house or as part of the premises a heap 
of broken pottery stacked on the road and in front 
of the patit land or orchard could not be regarded 
as an obstruction placed against or in front of the 
accused’s house, within s. 204 of the Bengal Muni- 
cipal Act. Bhusan Chandra Dutta v. Chairman 
OF Kote Chandpue Municipality (1917). 

22 C. W. N. 376 

MUNICIPAL ELECTION. 

1. ^ — Election Boll — 

Qualif.cations of voters — Sitting Coinmissioner as 
candidate for election — Objections to loters’ clawis to 
be on Election Boll — Chairman^ s decision refusing to 
expunge iiames of voters froyn the Boll — Jurisdiction 
of the Sigh Court to interfere — “ Occupier ” — Specific 
Belief Act (/ of 1877), s. 46— Calcutta Municipal 
Act {Beng. Ill of 1899), ss. S (30), 37, 47, and Sch. 
IV, rr. 3, 8 (1). The sitting Commissioner for one 
of the wards in the Calcutta Municipality, who was 
one of the candidates for election as a Commissioner 
for that same ward at the forthcoming Municipal 
election, and who was also a voter on the list of 
voters in respect of another warS, objected that 
the names of various persons should not be entered 


MUNICIPAL ELECTION— conid. 

and retained on the Municipal Election Roll for 
the ward for which he was a candidate. The Chair- 
man of the Corporation having heard the objections, 
refused to expunge those names from the Election 
Roll. Held, that the High Court had jurisdiction 
ymder s. 45 of the Specific Relief Act to interfere 
in this matter. In re Nisith 0. Sen, I. L. B. 39 
Calc. 754, and In re Bomesh Ghayidra Sen, 16 
G. W. N. 472, followed. Held, also, that to make 
a person, who occupied certain premises, and who 
was entitled to the owner's vote in respect thereof, 
entitled to a vote as occupied in respect of the 
same premises, he must either pay rent to the 
owner or be liable to pay rent. Held, also, that 
voters must give written notice of their claims 
whether they sign the notice or not, to the Chair- 
man of the Corporation under the provisions of 
r. 8 (i) of Sch. IV of the Calcutta iVIunicipal Act 
prior to 1st January immediately preceding each 
general election. It was upon the person objecting 
to the votes to prove that the voters had not 
complied with the provisions of the Act or the 
rules. Held, also, that the only persons to whom 

r. 3 of Sch. IV of the Calcutta Municipal Act 
appHed, were persons who were actually liable for 
the rates in respect of the six months specified 
therein. Held, also, that persons occupjing flats 
or portions of houses used as flats which were not 
separately assessed as such in the records of the 
Corporation, were not associations of individuals 
within the meaning of s. 37 of Calcutta Municipal 
Act, Held, also, that the word occupier ” in 

s. 37 (2) {/) (c) and in s. 37 (2) (i) [a] of the Calcutta 
Municipal Act meant an occupier in the ordinary 
sense and not as defined in s. 3 (30) of that Act, 
and the only person who fell within s. 37 (2) (i) (c) 
was a person who occupied a building separately 
numbered and valued for assessment. In re 
SuRENDEA Chandra Ghose (1918). 

I. L. R. 45 Calc. 950 

2. Calcutta Muni- 

cipal Act s. 66, Sch, 6, r. 2 — Specific Belief Act ( I of 
1877), ss. 46, 50 — Public officer, failure of, to exer- 
cise a discretion — Nomination paper — Description 
of the caJididate — Bai Bahadur, if sufficient descrip- 
tion — Delay in presenting the petition, effect of — 
Infructuous order, whether aught to be passed. The 
appellant sent in his nomination paper on the 4th 
March 1918, in which he was described as Rai 
Bahadur and it was also stated that he was Voter 
No. 679. On the 16th March a Kst of nominated 
candidates was published. On the ISth March 
judgment was delivered by the Appeal Court in 
the election case of Narendra Nath Mitter, On 
the afternoon of the same day the applicant (res- 
pondent in this case) applied to the Chairman of 
the Corporation to reject the nomination paper of 
the appellant on the ground that the nomination 
paper did not contain the description of the appel- 
lant. The Chairman declined to entertain the 
application on the ground that it was too lato. 
On the morning of the 19th March a petition was 
presented by the applicant before Chaudhuri, J., 
and a rule was issued on the appellant returnable 
at 4 P.M. on the same day to show cause why his 
name should not be expunged from the list of 
nominated candidates and the rule was made 
absolute. In pursuance of this the appellant’s 
name was taken out of the list. On the 20th, 
which was the day fixed for election, the respond- 
ent being the only nominated candidate was elected 
commissioner. This appeal was filed on the 20th 

K 
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March and came on for hearing on the 21st after 
the election had taken place. Held^ that an order 
overruling the decision of Chaudhuri, J., would be 
infructuous ; for the appellant’s name had been 
expunged from the list of nominated candidates, 
the election had taken without the inclusion of the 
appellants’ name in the list of candidates and the 
Appeal Court had in this appeal no power to set 
that right, and so the appeal must be dismissed. 
The Court’s order ought to have been limited to a 
direction to the Chairman of the Corporation to 
exercise his jurisdiction and to hear and determine 
the application which had been made to him and 
which he had refused to entertain on the ground 
that it was too late. The Court will, in all cases, 
regard its exercise of the extraordinary jurisdic- 
tion as discretional, and subject to considerations 
of the importance of the particular case or of the 
principle involved in it, of delay on the part of 
the applicant, and of his merits with respect to the 
case in which the interference of the Court is 
sought. Should other special causes appear for, 
or against, the Court’s intervention, due weight is 
to be given to them, regard being always had to 
the principles already enumerated. Mani Lal 
Nahak V. Mown AD Eahaman (1918). 

22 C. W. N. 951 

3. Calcutta Muni- 

cifal Act, Sell, V, r. 2 — Election — Requisites of 
valid nomination pamper — Candidate, description of 
— Description in the letter, whether sufficient — Pro- 
poser, seconder and approver — Proposer or seconder, 
whether can be an approver — Approver being a firm 
na7ne, effect of. The appellant, a candidate for 
municipal election, sent in his nomination papers 
consisting of a letter signed by himself addressed 
to the Chairman of tHfe Corporation of Calcutta 
and three forms of a nomination paper ail stitched 
together. The first form contained the name and 
address of the candidate and also the statement 
that the was voter No. 1553 of Ward No. 6. It also 
contained the signatures with names and addresses 
of the proposer, seconder and of 18 approvers, the 
seconder being one of the approvers and the ap- 
prover No. 15 being the name of a firm. The 
other two forms did not contain the name either 
of the candidate, the proposer or seconder, but 
contained the signature of some approvers. Held, 
that the nomination paper was invalid in law 
inasmuch as it did not contain the description 
of the candidate. Sch. V, r. 2, of the Calcutta 
Municipal Act contemplates that a nomination 
paper should be self-contained and complete in 
itself and so the letter could not be taken as part 
of the nomination paper. Held, also, that the 2nd 
and 3rd forms could not be taken as part of the 
nomination paper inasmuch as they did not con- 
tain the name of candidate. Held, further, that 
the nomination paper was bad in law inasmuch as 
it did not contain the signatures of 18 approvers 
in addition to those of the proposer and seconder. 
It is clear from Sch. V, r. 2, that if a person signs 
a nomination paper of a candidate, either as a 
proposer or seconder, he cannot also sign it as an 
approver. Si^ature of approver No. 15 not being 
that of an individual was bad in law and should be 
rejected- Per Woodbob’FE, J. Alternative nomi- 
nation papers may be sent to the Chairman, so 
that if one is held, either in whole or in part to be 
invalid, the other may be used. In such case, 
however, each nomination paper should be com- 
plete in itself. A candidate may also send i| a 
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nomination paper with names of more than 18 
voters as mentioned in the rule in order to meet 
the case of possible objections to any of the voters 
whose names appear upon the paper. In such a 
case more than one nomiaation paper may be used, 
but the papers must be connected (otherwise than 
as here by mere pinning together).' That con- 
nection is efiected by placing on each paper the 
name, description and address of the candidate as 
appearing on the first paper. Naeendro Nath 
Mitter V. Radha Charan Pal (1918). 

22 C. W. N. 943 

MUNICIPAL OFFENCE. 

See United Provinces Municipalities 
Act (II of 1916). s. 307. 

I. L. R. 40 All. 569 


MUNICIPALITY. 

' See Bombay City Municipal Act (Bom. 
Act III OF 1888, as amended by Bom. 
Act V OF 1905), ss. 296, 297, 299, 301. 

I. L. R. 42 Bom. 462 
See Bombay District Municipalities 
Act (Bom. Act III of 1901), ss. 70, 
113, 122 . I. L. R. 42 Bom. 454 

See District Municipalities Act (Bom. 
Act III OF 1901), s. 96, sub-ss. 1, 2, 
3, 4 . . I. L. R. 42 Bom. 629 


MURDER. 

See Penal Code (Act XLT of 1860), 

s. 302 . . 1. L. R. 40 All. 360 

MUTT. 

— Improper alienation of 

mutt properties by the head of the mutt — Suit by 
disciples under 0, I, r. 8, Civil Procedure Code {Act 
V of 1908), to set aside the alienation and for posses- 
sion to be, given to the head of the mutt for the time 
being, whether ^nainfainable — Limitation — Limit- 
ation Act {IX of 1908), Arts. 120, 184 and 144, 
applicability of. The disciples of a mutt have 
sufficient ‘ interest ’ within 0. I, r. 8 of the Civil 
Procedure Code to maintain a representative suit 
not only for a declaration of the invalidity of an 
improper alienation of the mutt properties by the 
head of the mutt, but also for a decree directing 
possession to be given to the head of the mutt for 
the time being. It is immaterial whether the head 
of the mutt be a trustee or only a life-tenant. 
The suit being one for possession, the article of the 
Limitation Act applicable is not 120, but Art. 134 
or 144, according as the head of the mutt is a 
trustee or only a life-tenant ; and the right to sue 
for possession arises from the date of the alienation 
or when possession begins to be adverse. Posses- 
sion which is adverse to the institution is eq.ually 
adverse to the plaintiffs who sue on its behalf. 
Chidambaranatha Thambiran V. Nallasiva 
Mudaliar (1917) . . I. L. R. 41 Mad. 124 


N 

NATIVE STATE. 

jSee Limitation Act (IX os' 1908), Sch. 
I, Akt. 182, OH S.(5) AND (6). 

I. L. E, 42 Bom. 420 



( 225 ) 


DIGEST OE CASES. 


( 226 ) 


NAVIGABLE EIVER. 


Determining test. The j 

test in this country as to whether a river is navi- I 
gable is whether it allows of the passage of boats 
at all times of the year. Secsetaky op State 
POE .India r. Bejoy Chand Mahtap (1918). 

22 C. W. N. 872 

NEGLIGENCE. j 


liability o! lambardar for — 

See Agra Tenancy Act (II op 1901), 
ss. 164, 166 . I. L. R. 40 AU. 246 

NEGOTIABLE INSTRUMENTS ACT (XXVI OF 
1881). 

; SS, 26, 27, 28 — Agent, meaning of — 

Bundi or promissory 7iote draw7i or made by a 
trustee of a charity — Personal liability of trustee — 
Liability^ of charity property and other members of 
the fmriily — Signature of trustee with vilasa?yi of 
charity prefixed, efect of — Liability of non-execu- 
tajifs. A person drawing a hundi or bill of exchange 
or making a promissory note as trustee of a temple 
or of a charity is personally liable on such bill or I 
note. Rule of English Law as to bills drawn or i 
notes made by church wardens, overseers and 
others who describe themselves in their official ! 
capacities, applied. English and Indian cases * 
reviewed. * .■^genf’ referred to in sections 27 and , 
28 of the Indian Negotiable Instruments Act, ' 
means the agent of a persoii capable of contracting ; 
'within the meaning of s. 20, and "when the agent is 
not liable, the principle is. A person drawing a bill 
or making a note as trustee of a temple or charity is i 
not acting on behalf of such a principal and cannot : 
claim the heneht of s. 2S. When the agent of a . 
Chetti firm in^ executing a negotiable instiiinient ' 
prefixes the firm'.s vilasam. this is a weH under- i 
stood indication tliat he is acting only as an agent ! 
and has been so recognized bv" the" Courts ; but j 
when a man sipis as trustee prefixing the charity 
vilasam, there is on the face of the document no 
olear indication that he contracts for any one else 
but himself. Palaniappa Chettiar v. Shanmtt- 
GAM Chettiar (1018) . I. L. R. 41 Mad. 815 

s. 43— 


See C\ I. F. Contracts. 

1. L. R. 42 Bom. 473 

NOABAB TALUQ. 


Boabad tcduq, tohether 

a permanently -settled, ialug, A Noabad talug may 
or may not be a permanently-settled taluq. 
AshpcApp Ali V . Karam Ali (1918). 

22 C. W. N. 1025 

NON-CONFESSIONAL STATEMENTS. 


See Misdirection. 

^ I, L. R. 45 Calc. 557 
NON-OCCUPANCY HOLDING. 


; B on-occupancy raiyati 

holding, sale of , hi execution of 7noney-decree — 
Paiyafs right to raise question of non-transferability, 
A non-occupancy raiyati holding was sold in execu- 
tion of a money-decree whereupon the judgment- 
debtors objected on the ground of non-transfer- 
ability. . The pat tab of the land prohibited any 
kind of transfer without the consent of the land- 
lord and gave the landlord the right of hhas 
possession in case any such transfer took place : 
Meld, that if the terms of the lease gives the land- ' 
lord a right of re-entry in the case of a transfer 


NON-OCCUPANCY HOLDING— 

without his consent that may raise a question 
between the purchaser, if any, at the Court -sale 
and the landlord, but does not clothe the raiyat 
with a right to object to the sale. Lelong 
Jttmia V . Rajani Kanta Chowdhery (1918). 

22 C. W. N. 792 


NON-RIPARIAN OWNER. 

right of, to the Sow of river water — 

See Easements Act (V of 1882), ss. 2 (c) 
AND 17 (c) . I. L. R. 42 Bom. 288 

NOTICE. 

See Civil Procedure Code (Act V of 
1908), 0, XXIII, B, 1. 

I. L. R. 42 Bom. 155 

See Criminal Procedure Code, s. 437. 

I. L. R. 40 All. 416 

See Limitation Act (IX of 1908), Sch. 
I, Art, 182. cl. (d). 

L L. R. 42 Bom. 553 

See Public Demands. 

I. L. R. 45 Calc. 496 

See Service of Notice. 

I. L. R. 45 Calc. 496 

NOTIFICATION. 

See Revenue Sale. 

L. R. 45 I. A, 205 

NOVELTY. 

See Design . I. L. R. 45 Calc. 606 


0 

OATHS ACT (X VF 1873). 

s. 5 — 

See Witness . I. L. R. 45 Calc. 720 

OBLIGATION. 

See Gift with Obligation. 

I. L. R. 42 Bom. 93 

OBSTRUCTION. 

See Calcutta Police Act (Beng. IV of 
1866) s. 66 (4) . 22 C. W. N. 455 

OCCUPANCY HOLDING. 

See Agra Tenancy Act (II of 1901) s. 20. 

I. L. R. 40 AU. 314 

See Agra Tenancy Act (II of 1901), 

s. 34 . . I. L. R. 40 AU. 300 

— Transferability — 

Gift, validity of~-~Pevocation of gift — Transfer of 
Property Act {IV of 1882), ss. 122, 123, 12$. In 
cases of transfer by gift of occupancy holdings, 
the question of transferability cannot be raised by 
the heir of the donor to the prejudice of the donee 
or his representative in interest. Pahim Jan Bibi 
V. Imam Jan, 17 C, L. J. 173, referred to. Where 
a gift duly registered and executed is not suspended 
or made revocable on the happening of any specified 
event or in any of the cases (save want or failure 
of consideration) in which, if it were a contract, it 
might be rescinded as provided for in s. 126 of the 
Transfer of Property Act ; it cannot be maintained 

K 2 
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OCCUPANCY HOLDING--oo^Z(Z. 

^hat the property comprised in such gift continued 
^o form part of the ' estate of the donor. The 
property ceased to be part of the donor’s estate and 
the heir did not succeed thereto by right of in- 
heritance, In cases of transfers for value, the 
title passes from the transferor to the transferee, 
although the validity of the transfer is liable to be 
questioned by the landlord who is not a party to 
the transaction and may possibly refuse to recognise 
the transfer. Dayarnaiyi v. Ananda Mohan Roy 
Chowdhury, I. L, R. 42 Calc. 172, followed. Villers 
V. Beaumont, 1 Vern. 101, referred to. Milroy v. 
Lord, 4 BeG. F. <Sa J. 264, Richards v. Delhridge, 
L. R. IS Fq. 11, Amuhja Rata^i Sircar v. Tarini 
Nath Dey, /. L. R. 42 Calc. 254, distinguished. • 
Behaei Lal Ghose v. Sesdhxjbala Dasi (1917). 

I. L. R. 45 Calc. 434 

2. — — Non-transferoMe — 

Fart of holding, bequest of, if valid — Principle of 
estoppel and tvaiver or acquiescence, if applies. The 
testamentary disposition of a part of a non-transfer- 
able occupancy holding like that of the whole 
holding is invalid, and it was so held in a suit by 
the devisee against the raiyat’s heir-at-law. 
Umesh Chandea Ditta r. Jov Nath Das (1917). 

22 C. W. N. 474 

8. — Transfer of — 

Custom of payment of nazar to landlord. In order 
to estabhsh a custom of transferability subject 
to^ the payment of a customary nazar, the 
evidence must show that the landlord is 
bound to recognise when nazar of the amount, or 
at the rate, determined by custom is tendered to 
him. A practice or course of business in a zemin- 
dary office according to which a transferee is 
recoginsed provided that the amount of the nazar 
is satisfactory to the landlord is not sufficient. 
The payment of nazar without more is an indica- 
tion that the jotes are not transferable without the 
landlord’s consent given on receipt of the nazar. 
A custom which leaves the amount or rate of nazar 
indefinite must he void for uncertainty. Mina 
K.TJMAEI V. ICHHAMOYEE ChaUDHUEAHI (1918). 

^ 22 C. W. N. 929 

OCCUPANCY RAIYAT. 

See Land Acquisition Act (I of 1894)’ 
ss. 23, 49 . I. L. R. 40 All. 367 

• suit for declaration of status as — 

See Couet Fees Act (VII of 1870), Sch. 
II, Aet. 5 ; s. 7, si. 

I. L. R. 40 AU. 358 

— ; Mortgage of part of 

occupancy holding — Subsequent lease of same whif' 
mortgage was yet unregistered — Rights of mortgagee^ 
and lessee. An occupancy tenant made a usufruc- 
tuary mortgage of certain plots of land comprised 
in his occupancy holding. He apparently gave the 
mortgagees possession, but refused to get the mort- 
gage deed registered, and in consequence the mort- 
gagees were obliged to bring a suit to compel regis- 
tration. Whilst this suit was pending, the occu- 
pancy tenant leased certain plots covered by the 
mortgage at a yearly rent for a period of five years : 
Held, on suit by the lessee for possession, that the 
plaintiff was entitled to a decree, and that he was 
not bound, as a condition precedent, to pay off the 
mortgagees. Baharan Upadhya v. Uttamgir, I. L. R. 
S3 AlU 779, referred to. Habib-uluah v. Manbup 
1. 1. E. 40 AU. 228 


OCTROI DUTY. 

See General Clauses Act (I of 1904)^ 

s. 24 . I. L. R. 40 All. 105 

ONUS OF PROOF. 

See Ejectment Suit. 

I. L. R. 42 Bom. 367 

OPTION OF PURCHASE. 

See Lease . I. L. R. 42 Bom. 103- 

ORAL EVIDENCE. 

See Contract foe Sale. 

I. L. R. 45 Calc. 481 

to vary terms of a written docu- 
ment — 

See Evidence Act (I of 1872), s. 92. 

I. L. R. 42 Bom. 612: 

ORIGIN. 

See Custom . I. L. R. 45 Calc. 835- 

OUDH ESTATES ACT (I OF 1869). 

ss. 7, 8, 10, 22— 

See Hindu Law — Inheritance. 

I. L. R. 40 AIL 47(1 

OUDH RENT ACT (XIX OF 1868). 

Under -proprietor, status- 

of, distinguished from that of tenant — Under-pro- 
prietor declared by decree to he without right of trans- 
fer — Effect — Status of under-proprietor not affected.. 
Under a compromise agreed to in 1867 between an 
Oudh talukdar and a relation of his who had been 
claiming a half share in the taluk, the former 
agreed to grant to the latter the under-proprietary 
right in village D.. The Settlement Officer before* 
whom the matter came up for orders on 8th June 
1869 ex abundanti cautela sent for the grantor ta 
ascertain whether he intended to confer on the 
grantee the right to transfer. The grantor did not 
appear but the grantee to avoid further harassment 
agreed to the passing of a decree declaring his. 
status to be that of an “ under-proprietor without 
right of transfer : ” Held, that the Settlement- 
Officer’s order involved a contradiction in terms. 
That the law attaches certain rights to the status 
of an under-proprietor, which by the decree the 
grantee was declared to be, in accordance with 
the terms of the compromise, and so long as he 
retained that status he remained clothed with 
those rights and he could not be divested of them 
unless and until he lost that status : and the 
words “ without right of transfer ” in the decree 
did not afiect his rights as under-proprietor. The 
position of a qabiz-darmiani or “ under-proprietor,” 
was fully understood in Oudh before the passing 
of Act XIX of 1868 which definitely crystallized 
and gave statutory recognition to his rights and 
status. That Act draws a sharp distinction between 
an “ under-proprietor ” and “ za tenant.” Seipat' 
Singh v. Basant Singh (1918). 

22 C. W. N. 985 

OUDH RENT ACT (XXII OF 1886). 

r- s. 3 {10) ; Ch. Vn-A , — Enhancement 

of rent — Lease by taluqdar for collection of rents of a 
mauza to thehadar — Amendment of Act by United 
Provinces Act {IV of ^ 1901) {Oudh Bent, Act 1886,. 
Amendment Act). Since the addition to the Oudk 
Bent Act (XXII of 1886)- by the "amending Act. 
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OTOH RENT ACT (XXH OF lSm)~-concId. 

S. 3 — concld. 

(Oudh Rent Amendment Act. 1901) of Chap. VIIA, 
which deals (inter alia) with the enhancement of 
the rent of land held at a faYourable rent, and 
‘Contains ss. 107A to 107K, the specific enactments 
of Chap. VlIA are not limited in their application 
by. s. 3, snb-s. (10), which mnst be regarded as a 
mere glossary defining the terms “ tenant ” and 
thekadar ’’ as those terms are employed in Act 
XXII of 1886 as it stood when it was passed. 
Scld, therefore, where the defendant (appellant) 
was a thekadar or person to whom the collection 
of the rents of a manza belonging to a talnqa had 
been leased in 1891 by the then taluc{dar at a 
favourable rate of rent,” the rent was liable to 
•enhancement under Chap. VIIA of Act XXII of 
1886 in accordance with the provisions, and on 
the conditions of that chapter suitable to the cir- 
cumstances of the case. Paubati Run war r. 
Deputy Commissioner of Kheri (1918). 

I. L. R. 40 All. 541 

OWNER. 

liability of — 

See Motor Vehicles. 

I. L. R. 45 Calc. 480 

OY7NERSHIP. 

dispute as to — . 

See Wajib-itl-aFvZ. 

I, L. E. 45 Calc. 791 


p 

PAKKI ADAT. 

distinguished from kachchi adat — 

See Contract . I. L. R. 42 Bom. 224 

See IVageeing Contracts. 

I. li. R. 42 Bom. 373 

FALA OR TORN OP WORSHIP. 

Faia of Ivor ship, wlie- 

iher immoveable property — Limitation Act {IX of 
19QS), Ah, 130, whether governs suit to enforce moH- 
yage of pala. A turn of worship is not an interest 
in immoveable property. Consequently a suit to 
enforce a mortgage of a turn of worship is not 
governed by Art. 132 but by Art. 120 of the Limit- 
ation Act. Narashigha Bana Goswami v. 
Prolhadman Teoari (1918) . 22 C. W. N. 994 

PALAYAM. 

See Unsettled Palayam. 

I. L. R. 41 Had. 749 

PARDANASmN LADY. 

See PuRDANASHiN Lady. 

Bee Mortgage . I. L. R. 45 Calc. 748 
PARTIES. 

See Misjoinder . L L. R. 45 Calc. Ill 

1, — Admission of one 

of the parties to a suit — When such admission receiv- 
able against other defendants’ll deniiiy — A document 
per se not inadmissible — Objection to its admission 
in appeal for the first time. When several persons 
-are jointly interested in the subject-matter of a 
Euit, an admission of any one of these persons is 


FAmmS-conid. 

receivable not only against himself but also against 
the other defendants, whether they be aU jointly 
suing or sued, provided that the admission relates 
to the subject-matter in dispute and be made by 
the declarant in his character of a person jointly 
interested with the party against whom the evi- 
dence is tendered. The requirement of the identity 
in the legal interest between the joint owners is of 
fundamental importance. KowsuUiah Sundari v. 
MuJeta Sundari, I, L, F. 11 Calc. oSS, Clialho Singh 
V. Jharo S'nigh, 1, L, i?. 30 Calc. 995, Meajan 21atbar 
V. AUmitddi, I, L, S. 44 Calc, 130, Blenkinsopp 
V. Blenkinsopp, 11 Bean, 134 ; S Phillip 607, 
referred to. The admission of one co-plaintiS or 
co-defendant is not receivable against another 
merely by virtue of his position as a co-party in 
the litigation. If the rule were othenvise, it would 
in practice permit a litigant to discredit an 
opponent’s claim merely, by joining any person as 
the opponent's co-party and then emplojnng that 
person's statements as admissions. Consequently, 
it is not by virtue of the person's relation to the 
litigation that the admission of one can be used 
against the other ; it must be. because of some 
priority of title or of obligation. Jlorse v. Royal, 
12 355. King v. the 1 nltahiia'nts of Hardwick, 

II East, 5'S, xefererd to. The Court wfiil not 
entertain, for the first time, in appeal an objection 
that a document which 2^^^’ ese is not indamissible 
in evidence, has been improperly admitted in evi- 
i denee. Girindrn CJw tidra Ganguli v. RajendraNaih 
1 Chatter jee, 1 0, ir. X. 530, Preonaih 21azumdar v. 
iJunja Tar ini Bhosc, 14 0, L. J, 578, referred to. 
Aubab. Alt v, Lutfe Ali (1917). 

I. L. R. 45 Calc. 159 

2, Right to sue — 

Cause of action, survival of — Abatement of suit — 
Letters of Administration, application by residuary 
legatee, for grant cf — Death of residuary legatee — 
Substitution of heir of residuary legatee — Contentious 
matter — Civil Procedure Code (Act F of 1908), 
0. XXII, The right to a grant of administration 
is a personal right derived from the Court, 
If on the death of the testatrix, the residuary 
legatee under her wall had obtained a grant of 
administration to her estate with a copy of the will 
annexed, his title would have been derived from 
the Court and. would not devolve on his heir. The 
heir of the residuary legatee may be the proper 
person to obtain a grant of administration with a 
copy of the will annexed, but this is not by virtue 
of any right to administration which he inherited 
from the residuary legatee, but by virtue of the 
fact that as heir of the residuary legatee, he is the 
person most interested in the estate of the testatrix. 
Sarat Oliarndra Banerjee v. Nani Alohan Banerjee, 
J, L. M. 36 Calc. 799, referred to. HAEiBHuaAN 
Datta V. Manmatha Nath Datta (1918). 

I. L. R. 45 Calc. 862 

3. Joinder of parties 

^Tenanis-in-common — Lands in possession of lessees 
— Suit by a tenant-in-common to recover his share 
by partition from the lessees direct — Oilier ienants- 
in-common not necessary parties. A piece of land 
was held in common by several persons, of whom 
those owning ll-12ths share leased out their 
share to defendents Xos. 1 and 2 on permanent 
tenure. The plaintiff and defendants Xos. 3 and 
4rwho owned the remaining 1-1 2th share leased 
their share to the same defendants on a yearly 
tenancy. The plaintiff sued defendants Hos. I 
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PARTIES— condd. 

and 2 to recover the l-12th share hy partition and 
also to recover its rent, without making 
the other tenants-in-common parties to the suit : 
MeM, that the tenants-in-common were not neces- 
sary parties and that the plaintiff was entitled to 
recover by partition the l-12th share and also the 
rent. Nabayan Balkbishica r. Fasktt Monti 
(1917) , . . . I. L. R. 42 Bom. 87 

PARTITION. 

See Hindu Law — Partition. 

See Hindu Law — Joint Family, 

I. L. R. 45 Calc. 733 

l 3 y Collector — 

See Civil Frocdduee Code (Act V of 
1908), s. 54 . I. L. R. 42 Bom. 689 
suit ior, on behalf of a minor — 

See Hindu Law — Partition. 

I. L. R. 41 Mad. 442 

Suit for 'partition — 

Jurisdiction — Partition Act {IV of 189$), s. 4 — 
Court — ^^Dwelling-house'' A, B and 0. were 
the joint owners of a property, A sold his share 
to Z, Z instituted a suit for partition. B and C 
claimed to purchase Z's, share under s. 4 of the 
Partition Act. The Court of first instanee made a 
preliminary decree and appointed a Commissioner 
and subsequently made a final decree, B and C 
appealed. The Lower Appellate Court remanded 
the case for the determination of the suit under s.4 
of the said Act : Held, that the word “ Court ” in 
s. 4 of the Partition Act included the Appellate 
Court. The latter like the trial Court was bound, 
upon any member of the family who was a share- 
holder undertaking to buy the share of the trans- 
feree, to make an appropriate order in pursuance of 
which the steps necessary to carry out the provi- 
sions of the section would be taken either in the 
one Court or in the other : Held, also, that in 
connection with a conveyance or a partition of a 
“ dwelling house ” the word would generally mean 
not only the house itseH but also the land and 
appurtenances which were ordinarily and, reason- 
ably necessary for its enjoyment- KsMrode 
Chunder Ghosal v. Saroda Prosad Miira, 12 C, L, J, 
526, referred to. Pran Krishna Bhandari v, 
SuEATH Chandra Roy (1918). 

I. L. R. 45 Calc. 873 

PARTITION ACT (IV OF 1893). 

s. 4 — 

See Partition . I. L. R. 45 Calc. 873 
PARTNERSHIP. 

acknowledgment of liability or pay- 
ment by partner — 

See Ld^htation Act (IX of 1908), ss. 21 
(2), 19 AND 20 . I. L. R. 41 Mad. 427 

1. ; Partnership by 

manager of joint Hindu family with strangers — Bight 
of other members of family to institute suits in respect 
of partnership, A contract o^ partnership entered 
into by the manager of a joidt Hindu family with 
strangers does not ipso facto make the other 
members of the family partners; and not being 
partners, the other members whether divided or 
undivided cannot institute any suit in respect of 
partnership (e.g,), a suit for dissolution of partner- 
^ip; Sohhanadha Vannirnundar v. Sokkanadha 


PARTNERSHIP-con^d, 

Vannirnundar, 1, L. B, 28 Mad. $44, and Bama-^ 
nathan Chetiy v. Yegappa Chetty, $0 Mad. L. J. 
241, applied. Joopoody Sarayya v. Lalcshmana- 
swamy, I. L. B. $6 Mad. 185, distinguished. 
Gangayya V. Veneaiaramiae (1917). 

I. L. R. 41 Mad. 454 

2 . Boat, co-owners of 

— Employment of boat to earn freight — Partnership 
in freight — Suit for dissolution, whether matintain^ 
able— 8. 329, Indian Contract Act {IX of 1872),. 
Where the co-owners of a boat employ it to earn 
freight, they become partners in respect of such 
earnings and a suit for dissolution of such partner- 
ship is maintainable although the plaintiff being, 
only a co-owner is not entitled to a decree for the 
sale of the boat employed by the partnership. 
Vanamati Sattiraju v. Bollareagada Pallam- 
RAJU (1918) . . . I. L. R. 41 Mad. 939 

3. Death of one 

partner leaving a minor son — Suit by surviving' 
partner against minor for rendition of accounts — 
Procedure, One of two partners in a specific busL 
ness, who was alleged to have been the managing 
partner, died, leaving him surviving a minor son. 
The other partner sued the minor, as his father’s 
representative, for rendition of accounts and for' 
payment of what might be found due to him (the 
plaintiff) : Held, that suit was maintainable ; but 
the proper procedure was for the Court to direct 
both sides to produce their accounts and thereafter 
to pass a decree for whatever sum might appear to 
to be due from one party to the other. Shankar 
Lal V, Ram Babu (1918) . I. L. R. 40 All. 446 

4. — ^ Bight to sue for 

dissolution of partnership where it cannot he carried 
on except at a loss — Clause in partnership agreement 
stating date agreed upon for termination of 
partnership — Contract Act {IX of 1872), ss. 252, 
254, sub-s. (d ) — Right to protection of Court on 
equitable grounds — Discretion of Court to grant 
dissolution. The defendants (respondents) a 
firm of contractors had undertaken the construc- 
tion of the new Alexandra Dock in Bombay, 
and they required for the work a large supply of 
granite and other stone. For that purpose they* 
formed a partnership with the plaintiff (now repre- 
sented by the appellants) for the quarrying and 
supplying the required materials. By cl. 4 of the 
deed of partnership it was agreed that the work- 
ing of the quarries, and the partnersliip should 
continue until the supply of granite or other stone 
for the construction of the dock was completed^ 
and that the partnership should then terminate and 
be wound up.” The plaintiff, finding after a time 
that the partnership could not be carried on except 
at a loss, brought a suit for its dissolution and for 
an account before the supply of granite and stone 
had been completed, and the defendants contended, 
thsit the suit was premature : Held (reversing on 
this point the decision of the appellate High Court 
which had set aside that of the trial Judge), that,, 
notwithstanding the terms of cL 4, the plaintiff 
was entitled on the ground alleged, and under the 
circumstances of the case, to have a dissolution, 
under sub-s. {$) of s. 254 of the Contract Act (IX 
of 1872). There was nothing in s. 252 of that Act 
to constitute a bar to such a suit, A partner’s 
claim to a decree for dissolution rested, in its origin, 
not on contract, but on his inherent right to invoke 
the Court’s protection on equitable grounds, in- 
spite of the terms on which the rights and obliga- 
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PARTNERSHIP— cowcZ^?. 

tions of the partners might have been regulated 
and defined by the partnership contract. There 
was no ground for questioning or disturbing the 
discretion given by the Act and exercised by the 
original Court in making a decree for dissolution 
in the plaintiff’s favour. Rehmatttnkissa Begum 
i’. Peice (1917) . . I. L. R. 42 Bom. 380 

PATENTS AND DESIGNS ACT (H OF 1911). 

ss. 62, 64, 67— 

See Design . L L. R. 45 Calc. 606 

PATNI. 

See PuTNi. 

consideration for — 

See Illegal Cess, 

I. L. R. 45 Calc. 259 

PAYMENT. 

See Sale of Goods. 

I. L. R. 45 Calc. 28 
1. li. R. 42 Bom. 16 

PENAL CODE (ACT XLV OF 1860). 

— ss. 22, 403— e rim Inal m Isappropri - 

ation — “ Movable property " — Letter addrc^ised to one 
person retained by another. A letter addressed to 
W was handed by a postman to IT', wJio was at 
the time in a room in the occupation of H. If 


PENAL CODE (ACT XLV OP I860)— 
S, 29 — conid. 

tants until aH the parties executed it. It is open 
to the accused to plead and to prove that the alter- 
ation were not made fraudulently or dishonestly, 
because thej^ represented w'hat accused in good 
faith believed to be the truth and intended t<r use 
to support what in good faith he claimed or might 
claim. Q^teen- Empress v. Syed Hussein, 1. L. i?. 
7 All. 403, Queen-Empress v. Shea JDyal, I. L. E. 
7 All. 459, Queen v. Kishan Perskad. 2 A'.IP.P. 
i B. C. Jt. 202, and Manklca Asari v. Emperor, {1915) 
Mad. IT’’. A". 278, referred to. Regina v. Turpin, 2 
C. <£• K. 820, disapproved. R. v. Bingley, {1S21), 
j R. R. 449, referred to. R. v. Lee, 3 Co.v 80, 

I and Reg. v. Harper, 7 Q. B. D. 78, followed, 
j Ramaswami Ayyar The King -Emperor (1917). 

I, L. R. 41 Mad. 589 

I s. 97— 

See Evidence Act (I of 1872), s. 105. 

i. L. R. 40 All. 284 

I s. 1C8— Expl. 4, ss. 109 and 116— 

1 Abetment of an (tlo7nent — Inciting another to in- 
! siigofe a Magistrate to accept a bribe — 161. The 
words ..when the abetment of an offence is an 
offence in Expl. 4, s. 108, Indian Penal Code, do 
not mean when an abetment of an offence is 
I actually committed.'’ Thev mean wdien the abet- 


read the letter, and put it on a table in the room 
and left it there. H took the letter, and subse- 
quently attempted to file it as an exhibit attached 
to an affidavit made by him in a suit for judicial 
separation betw'een IF and his wife, for the pur- 
pose, as he afterward sstated, ** of strengthening 
Mrs. IKs case and of impioving his own position.’* 
The Court, however, refused to receive the letter ; 
Held, that in the circumstances H could not be 
convicted of dishonest misappropriation of pro- 
perty' with respect to his retention of the letter. 
Quoere : Whether the letter could be regarded as 
“ moveable property ” wuthin the meaning of s. 22 
of the Indian Penal Code. Emperor v. Harris 
(1917) . . . ^ . 1. L. R. 40 All. 119 

ss. 29, 30, 464, 467 and 474— ^orgrery 

— Document, meaning of — Valuable security — In- 
complete document — Material alteration of incom- 
plete document, effect of. An agreement in writing 
which purported to be entered into between five 
persons, w^as signed by only tw^o of them ; it was 
altered by the addition of some material terms by 
the accused who was one of the two executants 
without the consent or knowledge of the other 
executant and was not signed by the other parties 
to the agreement. The accused was in possession 
of the instrument which was altered by him : 
Held, by Oldfield, J. (on a reference under s. 429, 
Criminal Procedure Code, owing to difference of 
opinion between Sadasiva Ayyar and Phillips, 
JJ,), that the accused was guilty of the offence of 
forgery of a valuaWe security under s. 467, or of 
being in possession of a forged document under 
s. 474 of the Indian Penal Code. The instrument, 
though not signed by all the parties ther;eto, 
fulfilled the req^uirements of the definition of a 
* document ’ in s. 29 of the Code. The document 
was a valuable security because it imposed an 
obligation on the actual executants and an option 
on the others and there was no express or implied 
condition precedent to he found in the document 
or established by independent evidence that the 
document was to be inoperative against the execu- 


ment of an offence is by definition or description 
an offence under the Code, that is, wlien an abet- 
ment of an offence is punishable under s. 109 or 
s, 116 or some other provision of the Code, then 
the abetment of such abetment is also an offence 
Seilal Chamaeia i\ King -Emperor (1918). 

22 C. W, N. 1045 

S. 120B — Criminal Procedure Code, 

S.J06A — Conspiracy — Authority for prosecution for 
co7ispiracy — ComplainL S. 196A of the Criminal 
Procedme Code provides that no Court shall take 
cognizance of the offence of criminal conspiracy 
punishable under s. 120B of the Indian Penal Code 
“ in a case where the object of the conspiracy is 
to commit any non-cognizable offence, or a 
cognizable offence not punishable with death, 
transportation or rigorous imprisonment for 
a term of two years or upwards unless the Local 
Government or a Chief Presidency Magistrate or 
District Magistrate empowered in this behalf by the 
Local Government has, by order in writing, con- 
sented to the initiation of the proceedings.” Held, 
that the words not punishable with death, etc.,” 
relate only to the term cognizable offence.” 
Three persons presented a petition to the Magis- 
trate and Collector of a district stating tliat a 
tahsildar was guilty of various 'offences under the 
Indian Penal Code, the principle offence being one 
under s. 161. The Magistrate treated the petition 
as a complaint ; took the evidence of the person 
presenting it, and finally dismissed it under s. 203 
of the Code of Criminal Procedure and gave sanc- 
tion for the prosecution of the persons responsible 
for the petition : Held, that the Magistrate's pro- 
cedure, was not open to objection. Emperor u. 
Thakur Das (1917) . . I. L. R. 40 AH. 41 

s. 173- — Summons-— Refusal to receive 

summons when tendered, no offence. Under the Code 
of Criminal Procedure the mere tender to a person 
of a summons is sufficient, and a refusal by him 
to receive it does not constitute the offence of in- 
tentionally preventing service thereof on himself 
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PENAL CODE (ACT XLV OF I860)— 

s. 173 — condd, 

■under s. 173 of the Indian Penal Code. Empeeob 
V, Sahdeo Pai (1918) . I. L. R. 40 AIL 577 

S. 182 — Information to police- that 

informant suspected the persons named as offenders, 
if amounts to giving false information. Where a 
person in whose house a theft took place informed 
the police that he suspected two persons whom he 
named as the perpetrators of the crime : Held^ 
that this did not amount to giving false information 
within the meaning of s. 182, Indian "Penal 
Code. Ananga Mohan Dutta v. King-Empeboe 
(1917) . . . . 22 C. W. N. 478 

S. 186 — Obstruction to public servant — 

Decree, form of — Execution — Warrant, not in form, 
validity of Execution of invalid warrant of arrest, 
obstruction to, effect of — Erocedure. In an applica- 
tion for execution of a decree for restitution of 
conjugal rights a warrant was issued directing the 
executing peon to seize the wife and deliver her 
bodily to her husband, failing which to bring her 
under arrest before the executing Court. The peon 
seized the woman in execution of the warrant but 
he was resisted and the woman was snatched away : 
Held, that the warrant, the execution of which was 
resisted, was illegal and therefore no offence was 
committed under s, 186 of the Penal Code.. Gahab 
MaHAMED SaBHAB V. PiTAMBAB DaS (1918). 

22 C. W. N. 814 

S, 188 — Criminal Erocedure Code i^Act 

Y of 1898), s. 144 — Erosecution for disobedience of 
order prohibiting disturbance. By an order under 
B. 144, Criminal Procedure Code, the petitioners 
were directed not to make any disturbance over a 
certain person’s rights of a ferry and thereafter the 
petitioners being found plying another ferry at the 
site in question but not causing any disturbance 
were ordered to be prosecuted under s. 188, Indian 
Penal Code : Held, that the order for prosecution 
was infructuous. Sujal Biswas v. Sajobuddin 
Mandal (1917) . . . 22 C. W. N. 599 

S. 192 — “ Fabricating false evidence ’ 

— Document helping Court to form a correct opinion- 
Certain cattle were sold in a market on the 21st 
of March, 1917, A clerk, whose duty it was to 
register sales of cattle held at “that market and give 
receipts to the purchasers, gave a receipt on the 
27th March, most probably, and dated it the 27th 
March, 1917, but subsequently altered the date to 
the 21st, the actual date of sale : Held, that there 
was no case of fabricating false evidence, for the 
alteration of the date was not intended to lead 
anyone to form an erroneous opinion touching the 
date of sale, but the contrary. Empekoe v. Badbi 
Pbasad (1917) . * . . I. L, R. 40 AU. 35 

S. 266 — Eossession of false measure — 

Intent — Acquittal-Criminal Erocedure Code, s. 438 
— Eractice. It being in evidence* that in the village 
where accused carried on the business of a cloth- 
seller the usual standard of measurement was 35J ^ 
inches, it was held, that a conviction under s. 266 
of the Indian Penal Code in respect of the posses- 
sion of such a measure of length could not be sus- 
tained: Held, also, that the High Court will not 
as a rule entertain a reference by a Sessions Judge 
having for its object the reversal of an acquittal, 
when the Government has right of appeal, more* 
particularly when the matter is one, such as a 
question of correct weights and measures, in which 
the Government may be considered to be peculiarijr j 


PENAL CODE (ACT XLV OF 1860)-^owcZc2. 

S. 266 — contd. 

interested. Empebob v. Habak Chand Mabwabx 

(1917) . . . . 1. L. R. 40 AH. 84 

— S. 290 — Eublic nuisance — Liability of 

principal for act of agent. The propreitors and the 
manager of a mill were prosecuted and convicted 
under s. 290, Indian Penal Code, on a complaint 
that the working of the mill was a nuisance. * It 
appeared that the proprietors were not residents in 
the locality and there was no allegation of any 
abetment, by them : Held, that the general rule 
is that a principal is not criminally answerable for 
the acts of his agent. Speaking generally the 
person liable where the user of premises gives rise 
to a nuisance is the occupier for the time being 
whoever he may be and the conviction of the pro- 
prietors was bad in law. Bibhuti Bhusan Biswas 
V. Bhtjban Rasi (1918) , 22 C. W. N. 1062 

- — s. 295 — ‘ Defile f meaning of — 

Moothans, presence of, inside a temple, whether defile- 
ment. The presence of Moothans, a sub-caste of 
Sudras, whose status is equal to, if not higher than, 
that of Nairs, in such portions of a Hindu temple 
as are open to non-Brahmans, is not a ‘ defilement ’ 
within s. 295, Indian Penal Code. Ktjttichahi 
Moothan V. R kMA Patt*iB (1918). 

I. L. R. 41 Mad. 980 

— ss. 300 Excep. 4, 825 — Grievous hurt 

— Murder — Culpable homicide not amounting to 
murder — Fatal assault committed by three persons 
acting in concert. A dispute having suddenty arisen 
concerning the cutting of a sugarcane crop, three 
men armed -with lathis attacked one of the men 
who was engaged in cutting the crop and beat him 
so severely that he died, his skull being broken in 
three places. A nephew of the man attacked, 
having his lathi with him, attempted to rescue his 
uncle, and also received considerable injuides': 
Held, that the ofience of which the assailants were 
guilty was not the mere causing of grievous hurt, 
but culpable homicide, which, however, might in 
the circumstances, be considered as not amounting 
to murder by the application of excep. 4 of s. 300 of 
the Indian Penal Code. Emperor v. Chandan Singh, 

I. L. B. 40 All. 103, dissented from. King- 
Emperor V. Hanuman, I. L. B. 35 All. 560, and 
Emperor v. Bam Netvaz, 1. L. B. 35 All. 606, 
referred to. Empebob v. Gulab (1918). 

I. L. R. 40 AIL 686 

S. 302 — Murder— Eoisoning by arsenic 

— Intention — Knowledge. A person who administers 
a well-known poison like arsenic to another must 
be taken to know that his act is so imminently 
dangerous that it must in all probability cause 
death or such bodily injury as is likely to cause 
death, and if death ensue, he is guilty of murder, 
notwithstanding that his intention may not have 
been to cause death. Queen-Empress v. TuUha, 

I. L. B. 20 All 143, King^Emperor v. Bhagwan 
Din, I. L. B. 30 AIL, 508, and King -Emperor v. 
Gutali, I. L. B, 31 All. 148, referred to, Empebob 
Gahbi Shankab (1918) . 1. L. R. 40 Ail. 360 

SS. 304, 325 — Assault committed by 

three persons armed with lathis — Intention — Culpable 
homicide — Grievous hurt. Three persons attacked 
a fourth with lathis and death ensued through a 
fracture of the skull of the person so attacked. 
There was, however, no evidence to show that the 
common intention of the assailants was to cause 
death, or which of them actually struck the blow 
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ss. 304, 325 — concJd. 

"which fractured the skull of the deceased : Eeldt 
that the offence of which the assailants were guilty 
was that of causing grievous hurt and not that of 
culpable homicide not amounting to murder. 
Mnperor v. JBhoIa Singh, I. L, R. 29 AIL 282, 
followed. Empebor v. Cearean Si3s’GH (1917). 

I. L. R. 40 AIL 103 

ss, 323, 332 — Criminal Procedure Code, 

s. IM — Public servard in the execution of his duty 
as such — Police constable assaulted whilst attempting 
to enforce an order which in fact had become obsolete. 
A police constable was assaulted whilst endeavour- 
ing to enforce ' an order passed by the District 
^Magistrate as to the carrying of lathis by Pragwals 
which order, if originally lav/fuL had in any case 
become obsolete : Held, that in the circumstances 
the persons who assaulted the constable could not 
be convicted under s. 332 of the Indian Penal Code, 
but they were liable to conviction under s. 323. 
Queen-Empress v. JDalip, 1. L, Pi. 28 All. 226. 
referred to. Emperor r. ]Mai)HO'(1917). 

I. L. R. 40 AU. 28 

s, 336 — Doing a rash or negligent act 

endangering human life or personal safety of others — 
Licensed taxi-cab driver asked to wear spectackis at 
the time of driving — Driver using no spectacles at the 
time of driving — Liability. The accused was, at 
the time he took out a license to drive taxi-cabs, 
asked to use spectacles at the time of driving owing 
to his defective eyesight. Still, he was one night 
driving his taxi-cab without wearing spectacles, 
when his car collided with another ear ; but it 
appeared that he was not liable for the accident. 
He w’as tried for an offence punishable under 
s. 336 of the Indian Penal Code, for doing an act so 
rashly or negligently as to endanger human life or 
the personal safety of others. The medical evi- 
dence adduced at the trial show'ed that the defect 
in the eyesight of the accused wus not very much, 
and that it would not appreciably interfere with his 
eiffciency as a driver. The Magistrate having con- 
victed itim of the offence charged, the accused 
applied to the High Court : Held, setting aside the 
conviction and sentence, that it was not made out 
that the accused if he drove his car without wearing 
spectacles would be acting so rashly or negligently 
as to endanger human life or the personal safety 
of others. Emperor v. Abas Mieza (1918). 

I. L. R. 42 Bom. 396 
— S. 343 — Wrongful confinement — Deten- 

tion of prostitutes in brothel. Accused No. 1 who 
Jhad a woman in his keeping at Kolhapur, brought 
iier from Kolhapur to Bombay where he kept her 
in the brothel of accused No. 2, There she led the 
life of a prostitute, her movements were watched, 
and a guard was kept at the entrance of the house. 
She was occasionally allowed to go out of the house 
under surveillance. It appeared that accused No. 1 
had on previous occasions supplied women to 
accused No. 2 : Held, that on these facts accused 
Nos. 1 and 2 were both guilty of the offence of 
wrongfully confining the women. Emperor v. 
Barnett Eerahim (1917) . I. L. R. 42 Bom. 181 

s. 366— 

See Abeectior . L L. R. 45 Calc. 641 

360 ^ 300, 90 — Kidnapping a girl 

out of British India to seduce her to illicit intercourse 
— Consent of the girl aged fifteen years. The accused 


PENAL CODE, (ACT XLV OF im)-conld. 

s. 366 — concld. 

kidnapped a girl fifteen years of age out of British 
India, with her consent, in order that she might be 
seduced to illicit intercourse. He was convicted of 
an offence under s. 366 of the Indian Penal Code, 
On appeal : Held, reversing the conviction, that 
the accused had committed no offence under s. 366 
of the Indian Penal Code, inasmuch as the girl who 
was over twelve years of age was kidnapped with 
her consent. Emperor v. Haribhai (1918). 

I. L. R. 42 Bom. 391 

ss. 366, 368 — Kidnapping — Lawful 

guardia7iship. A Jat girl under the age of 16 years 
w'as sent by her father to carry food to the bullocks. 
She never returned home. Slioitiy afterwards she 
was found in a village not far fiom her home in the 
company of two men of the same caste. She was 
then dressed in boy's clothes and had her hair cut 
short. The two men offered no explanation as to 
how the girl came to be with them or why she was 
disguised : Held, that both the men in whose 
custody the girl was found were properly convicted 
under s. 306 of the Indian Penal Code. Eynperor 
V. J cilia Kailioo, G Bom. L. P. 7S5, followed. 
Emperor r. Harkesh (191&). 

I. L. R. 40 AH. 507 

— S. 870 — Buying a7id selling as a slave, 

ivhut amounts to. The appellants in these cases 
weie convicted by Sessions Court of North Malabar 
under s. 370, Penal Code, the second appellant 
having been found to have sold, and the first to 
have Txmght. a Pulayan named Veilan as a slave. 
The document recording the above transaction ran 
as follows : — I execute to j’ou and give you this 
day this jenmam deed giving you Velandi’s son 
Pulayan Veilan with his heirs. The sum that I 
received from you in cash to-day is ten rupees. 
For this sum of ten rupees, you should get work 
done for you by the said Veilan and his ofi'spring 
that may come into being as your jenmam, and 
act as you please.” On a difference of opinion 
between Abdtjr Rahim and Napier, JJ., as to 
W"hether the said transaction amounted to an 
offence under s. 370, Indian Penal Code : Held, by 
Aylestg, J., that the transaction in q^uestion was 
a sale of Veilan and his offspring as mere chattels 
and that the appellants were guilty of an offence 
under s. 370, Penal Code. E^npress of hidia v. 
Ram Kuar, 1. L, R. 2 All. 723, and Amina v. Queen 
Empress, I.L. R. 7 Mad. 277, referred to. Koroth 
IMammad V. The Keng-Emperoe (1917). 

I. L. R. 41 Mad. 334 

406 — Criminal breach of trust — 

“Necessary elements to constitute the offence. The 
complainant owed money to the accused on a mort- 
gage-bond and on a certain day went to their house 
and paid the amount settled as due in full satis- 
faction of the bond. An endorsement of payment 
was made on the back of the bond by one of the 
witnesses for the prosecution and the accused "^^rent 
inside their house with the bond and the money 
saying that they would keep the money and return 
the bond, but they did not come back that day and 
afterwards denied the receipt of the money : Held, 
that on the facts there was no trust which could 
bring the case within the terms of s. 406, Indian 
Penal Code. Golam Hossair v. Emperor (1917). 

22 C. W. N. 1005 
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PENAL CODE (ACT XLV OF I860)— 

— s. 408 — Enibezzlemmt as a derh cw* 

servant — Misjoinder of charges. A station master 
on the East Indian Railway, under an arrangement 
with the Company received a fixed allowance in 
respect of the marking, loading and unloading work 
at his station and used to engage his own men for 
that purpose. One of such men, engaged as a 
marksman, was first allowed to keep certain 
registers, which it was the duty of the station 
master to maintain, and next allowed to receive 
cash payments and make entries in the cash register. 
Whilst so employed, he received a sum of 
Rs. 5-10-0 as an overcharge or demurrage in respect 
of certain goods which passed through his hands, 
and appropriated the same. To this sum, however, 
the Railway Company made no claim. He was 
also alleged to have received and appropriated to 
his own use two other sums of money under some- 
what similar circumstances. In respect of these 
three sums he was tried and convicted on three 
counts under s. 408 of the Indian Penal Code ; 
Held, that the offence, if any, committed with 
regard to the sum of Rs. 5-10-0 did not fall within 
s. 408 at all, and, this being so, the jointer 
of the three charges in one trial was illegal. 
Emperor v. Karim-ud-din (1918). 

I. L. R. 40 All. 565 

S. 411 — Receiving stolen property — 

Presumption as to knowledge of person in whose 
possession stolen property found after considerable 
lapse of time — Criminal Procedure Code {Act V of 
189$), s. 35 — Concurrent sentences. Where in a 
case under s. 411, Indian Penal Code, the stolen 
property was found in the possession of the accused 
more than three months after the theft : Held, 
that having regard to the length of time there was 
no presumption that the accused knew or had 
reason to believe the property to be stolen. An 
order directing sentences passed in two separate 
trials against the same accused to run concurrently 
is illegal. Joeenullah Beprai v. The K.ing- 
Emperor (1918) . . . 22 C. W. N. 597 

SS. 415, 417 — Cheating. The peti- 
tioner proposed to the father of a girl for the hand 
of his daughter and obtained his consent and was 
admitted into his house. Subsequently inform- 
ation was received by the father that the j etitioner 
was a married man ; this the petitioner admitted 
to be true. Shortly after the daughter who was 
major left the father’s protection of her own accord 
and went to the petitioner. On the complaint of 
the parents the petitioner was convicted of cheat- 
ing under s. 417, Indian Penal Code ; Held, that 
the facts did not bring the case within s. 417 read 
with s. 415, Indian Penal Code. That looking at 
the natural result of the deception that had been 
undoubtedly practised and that only, between the 
date the father gave his consent and the date when 
it became known to him that the petitioner was 
.a married man, andjon the facts and circumstances 
of the case, it could not be said that any damage or 
harm was done to the mind or reputation of the 
parents and consequently the charge failed. 
MiLTOif V. Shermak (1918) , 22 C. W. N. 1001 

s. 420— 

See Criminal Procedxtee Code Act (V 
OF 1898), s. 562. 

I. L. R. 41 Mad. 533 

— S. 441 — Criminal trespass — Necessary 

comtUuents of offence. Where a person is found in 


PENAL CODE (ACT XLV OP I860)— co?ic/cZ. 
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the house of another in circumstances which would. 
primd facie indicate that the offence of criminal 
trespass as defined in s. 441 of the Indian Penal 
Code had been committed, and sets up the defence- 
that he did not enter the house with any of the 
intents referred to in the section, but in pursuance 
of an intrigue with a female living there, it is the 
duty of the trying Court to give accused an oppor- 
tunity of substantiating such defence. If the 
accused succeeds in showing that his presence in 
the house was in consequence of ah invitation from 
or by the connivance of a female living in the house 
with whom he was carrying on an intrigue, and 
that he desired that his presence there should not 
be known to the person in possession, then he cannot 
be convicted of criminal trespass. . If, however, it 
is shown that the person in possession of the house 
has expressly prohibited the accused from coming 
to the house, an intent to annoy may be legiti- 
mately inferred. The following cases were referred 
to : — Bahnakand Bam v. Ghansamram, I. L. R. 22 
Calc. 391, Premanundo Shaha v. Brindabiin Chung,. 
I. L. R. 22 Calc. 944, Emperor v. Lakshman Raghii* 
noth, I. L. R. 26 Berm. 558, Emperor v. Mulla, 
I. L. R. 37 All. 395, Emperor v. Gaya Bhar, I. L. R. 
38 All. 517. Emperor v. Chhote Lal (1917b 

L L. R. 40 AIL 221 

— ; SS. 441, 448 — Crimmal Trespass — 

Finding that the trespass was committed with one of 
the intents specified in the section, whether necessary 
— Knowledge of the consequences of the trespass, 
whether sufficient to inculpate. Held, by the Full 
Bench (Aylixg, J., differing) : — Trespass is an 
offence under s. 4^41, Indian Penal Code, only if it 
is committed with one of the intents specified in 
the section and proof that a trespass committed 
with some other object was known to the accused 
to be likely or certain to cause insult or annoyance 
is insufficient to sustain a conviction under s. 448, 
Indian Penal Code. Distinction between ‘ inten- 
tion ’ and ‘ knowledge of likelihood,’ pointed out. 
Queen-Empress v. Rayapadayachi, I. L.R. 19 Mad. 
240, followed. Emperor v. Lakshman, I. L. R. 26. 
Bom. 558, and. the view of Bejtsojt, J., in Sella- 
muthu Servaigaran v. Pallamuthu Karuppan, 

I. L. R. 35 Mad. 186, not followed. Per Alyikg, 

J. A mere knowledge that the trespass is likely 
to cause insult or annoyance does not amount to 
an intent to insult or annoy within s, 441, Indian 
Penal Code : but where the trespasser knows that 
his trespass is practically certain in the natural 
course of events to cause insult or annoyance, it is 
open to the court to infer an intent to insult or 
annoy. It is a question of fact whether this pre- 
sumption of intent is displaced by proof of any in- 
dependent object of the trespass. Vullappa v. 
Bheema Rao (1917). 

1. L. R. 41 Mad. 156 

S. 494 — Offence triable by Court of 

Session — Accused discharged — Order directing cenn* 
plainant to pay compensation — Criminal Procedure 
Code, s. 250 — Judgment written by Mdgistrate. S. 
250 of the Code of Crimmal Procedure is not appli- 
cable where the charge which is being inquired 
into by a Magistrate is one which is exclusively 
triable by a Court of Session. Neither in such a 
case is the Magistrate empowered to write a j'udg- 
ment ; all that he is empowered to do is to records 
reasons' for a discharge, if he make such an order, 
, and to pass the order of discharge. Fattu v. Fattu, 
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PENAL CODE (ACT XLV OF im)—concU, 

S. 494 — coKcId. 

I, L. R. 26 All. 564 j referred to. Het Eam v. 
QaisGtA Sahai (1918) . . I. L. R. 40 AH. 615 

s. 499— 

See Evieeis’CE Act (I of 1872), s. 132. 

I. L. R. 40 AH. 271 

PENALTY CLAUSE. 

See Instalment Deceee. 

I. L. R. 42 Bom. 304 

PENSIONS ACT (XXm OF 1871). 

S. 4 — Kulkarni vatan — Land revenue 

assigned for the office of Kulhari A — Suit for a share 
in the revenue — Civil Court — Jurisdiction. A suit 
by a member of a Vatan family for a declara- 
tion of bis right as owner of a certain share 
in the land revenue assigned for the purpose of 
supporting the oftice of Kulkarni, is a suit failing 
within the purview of s. 4 of the Pensions Act, ! 
1871, and is not maintainable without a certificate ■ 
frem the Coileetcr. Balkeishna Sambhaji v. 
Dattateaya Mahaeev (1917). 

I. L. R. 42 Bom. 257 

PERGANA REGISTER. 

See Lakheeaj Lands. 

I. L. R. 45 Calc. 574 

PERTORY. 

ahetmeLt of, before Magistrate — 

See Ceiminal PEocLDtEE Code (Act V 
1898), s. 19o. I. L. R. 42 Bom. 190 

PERMANENCY OF RENT. 

presumption of — 

See Landloed and Tenant. 

I. L. R. 46 Calc. 930 

PERSONAL DECREE. 

agakst sub- mortgagee — | 

See Moeigage . I. L. R. 46 Calc. 702 I 

PERSONAL LIABILITY. i 

See Executor . I. L. R. 46 Calc. 538 I 

FESHEOSH. I 

1. Abwab — A7iti- j 

guitg and purpose of payment — Contractual founda^ | 
iion — Bengal Tenancy Act {VIII of 1885), s$, 74, j 
80 (c) — Public Demands Recovery Act {Beng. I of i 
1895). Where the Collector in execution of a certi- 
ficate issued under the Public Demands Recovery 
Act, realised from the plaintiffs certain charges 
described as peshkosh levied on' two estates from 
time immemorial, and the plaintiff sued for a decla- 
ration that it was illegal and prayed for the can- 
cellation of the certificate for the refund of the 
amount thereunder, and for a perpetual injunction 
restraining the defendant from levying the peshkosh 
in future : Held, that peshkosh could not be 
regarded as an imposition in the nature of an 
dhwab within the meaning of the various provisions 
enacted on that subject. Such payment came out 
of the land and the right there to was an interest in 
the land to which a title might be made by pre- 
scription .* Held, also, that the peculiar situation 
and character of the land and antiquity and pur- 
pose of the payment all pointed to a legitimate, 
contractual foundation. Udoy Narain Jana v. 
The Secretary of State for India in Council, (1915) 


PESHKOSH— coHcZcf. 

S. A. No. 44 of 1912 (unreported), referred to. 
Lakshmi Naraitan Roy v. Secretary of State* 
FOR India (1918) . . 1. L. R. 45 Caic. 866 

2. Peshkosh or an- 

nual sum levied by Government for upkeep of 
embankment, if abwab. An annual sum levied by 
Government for the upkeep of embankments is not 
an abwab. Long-continued payment from time 
immemorial which in itself is a title in the recipient 
of the payment is a good and sufficient basis of 
tbe claim. Udoy Nap^ajn Jana v . Secretary of 
State foe India (1915) . 22 C. W. N. 823 

PETITION OF COMPROMISE. 

See C’oMPROMisE . I. L. R. 45 Calc. 816 

PLAINT. 

Sec Amendment of Plaint. 

Sec Civil Procedcee Code (1908), 0. VI, 

R. 14 . . I. L. R. 40 All. 147 

construction of — 

See Specific Relief Act (I of 1877), 
s. 0 . . I. L. R. 40 All. 637 

PLEADER' S FEES. 

Ste Costs . . I. L. R. 40 AH. 515 

PLEADINGS. 

See Abandonment of Holdinc4. 

22 C. W. N. 853 

See Evidence Act (I of 1872), s. 105. 

I. L. R. 40 AIL 284 

PLEDGE. 

See Contract Act (IX of 1872), s. 176. 

I. L. R. 40 AH, 522 

See Contract Act (IX of 1872), ss. 178, 

179 . . 1. L. R. 42 Bom. 205 

of shares in a company — 

See Company . I. L. R. 42 Bom. 160 

POLICE. 

custody — confession — 

See Evidence Act (I of 1872), s. 26. 

I. L. R. 42 Bom. 1 

POSSESSION. 

presumption arising from — 

See Lakheraj Lands. 

I. L. R. 45 Calc. 574 

suit for — 

^ee Chaekidari Chakaran Lands. 

I. L. R. 45 Calc. 685 

See 'E's. parte Decree. 

I. L. R. 45 Calc. 920 

POSSESSORY SUIT. 

Specific Relief Act (I of 

1877), s. 9 — Second appeal— ilivil Procedure Code 
{Act V of 1908), s. 102 — Review. Where in a suit 
under s. 9 of the Specific Relief Act, judgment was- 
purported to be passed against five defendants but 
the decree was drawn up against one defendant 
only who alone contested the suit, and the decree- 
holder applied for execution against aU the de- 
fendants, the Court dismissed the application on 
the ground that the decree was against one de- 
fendant only ; on appeal the District Judge allowed 
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TOSSESSORY SWI—concld, 

-execution to proceed against all the defendants, 
but on a subsequent application for review he dis- 
charged his original order on the ground of juris- 
diction under s. 9 of the Specific Relief Act : Held, 
’that an application in execution proceedings was 
included in the term “ suit ” in s. 9 of the Specific 
belief Act, and an appeal to the District Judge 
from an order of the Court of first instance was 
incompetent and the application for review equally 
so. Thomas Souza v. Gulam Moidin Beari, I. L, 
B. 26 Mad 438, Moufuz Ali v. BirjJSfand Kirat, 
{1915), P. L. B. 45, Anund Chunder Boy v. Sidhy 
Gopal Misser 8 W, B. 112, Gora Chand Misser y. 
Bayhanio Narayan Singh, 12 B, Jj. B, 261, Bin 
JDayal v. PairaJchon, 1, L. B. 18 All. 481, Narayan 
Parmanand v. Nagindas Bhaidas, I. L, B. 30 Bom. 
113, Mavula Ammal v. Mavula Maracoir, I. L.B, 
30 Mad. 212, Shyama Charan Milter v. Debendra 
Nath Mulcerjeei' I. L. B. 27 Calc. 484, Minakshi 
Naidu V. Siihramaniya Sasiri, I. L. B. 11 Mad. 
,26, L. B. 14 I. A. 160, Sasi Bhusan Mookerjee v. 
Badha Nath Bose, 20 C. L. J. 433, and Profulla 
Krishna Deb v. Nasibamiesa Bibi, 24 G. L. J. 
331, referred to. Kanai Lal Ghose v. Jatindra 
Nath Chandra ( 1917) . I. L. R. 45 Calc. 519 

POSTING OP A DEMAND DRAFT. 

See Sale of Goods. 

I. L. R. 42 Bom. 16 

PRACTICE. 

See Amendment of Plaint. 

I. L. R. 45 Calc. 305 

See Criminal Procedure Code, s. 437. 

I. L. R. 40 AU. 416 

See Examination on Commission. 

I, L. R. 45 Calc. 697 
See Misjoinder . 1. L. R. 45 Calc. Ill 
See Privy Council. 

I. L. R. 40 AU. 497 
See Review . I. L. R. 45 Calc. 60 
’ See Specific Relief Act (I of 1877), 
s. 9 . . I, L. R. 40 All. 637 

^ ; award of Court — 

See Ancient Monuments Preservation 

Act (VII OF 1904), ss. 10, 21. 

I. L. R. 42 Bom. 100 

PRACTICE AND PROCEDURE. 

See Commission Agency. 

I. L. R. 45 Calc. 138 

PRE-EMPTION. 

See IMi.HOMEDAN Law — Pre-emption. 

suit lor — 

See Court Pees Act (VII of 1870). 
s. 7(vi) . . I. L. R. 40 AU. 353 

— - — Custom — Wajib^ 

ul-arz — Bight of pre-emption acquired by means of 
imperfect partition of the village. There being a 
pre-existing custom of pre-emption in a village, a 
right of pre-emption may arise in favour of an 
individual co-sharer just as much by the creation 
of a n6w patti by imperfect partition^as by pur- 
chase by the co-sharer of a share in the patti. 
Mahadeo Praskad Sahu v. Jaipal Baut, 8 Indian 
Cases, 867, dissented from. Lalta Prasad 
Chaudhri V, Gokul Prasad (1918). 

I. L. R. 40 AU. 617 


PRE-EMPTION— con/d. 

2. W ajib-u l-arz — 

Custom — Mortgage by conditional sale. In 1895 a 
mortgage was made consolidating previous mort- 
gages of the years 1892, 1893 and *1894. In 1906 
a suit was instituted on the mortgage, which was 
construed as a mortgage by way of conditional 
sale. A decree for foreclosure was obtained, and 
in 1911, the decree was made absolute. Shortly 
afterwards, possession was obtained under this 
decree. In 1914 a suit was brought claiming to 
get possession by virtue of a custom set forth in 
the wajib-ul-arzes. The clause relating to pre- 
emption was as follows : — “ If a pattidar wishes to 
transfer his share by sale or mortgage, he should 
do so, first, to another pattidar of the same thok, 
and in case of his refusal, to the pattidar s of another 
thoTc of the village. If the pattidar wants to sell 
his share to a stranger by entering an excessive and 
fictitious price, the pattidar having the right of 
pre-emption shall be entitled to acquire the property 
on payment of the price awarded by the arbitra- 

* tors Held, that, having regard to the whole 
context of the wajib-ul-arzes the “ sale ” men- 
tioned wherein for the purpose of giving rise to a 
right of pre-emption according to custom meant a 
voluntary sale, and the wajib-ul-arzes did not give 
him a right of pre-emption under the circumstances 
under which the mortgagee became the owner of 
the property. Alu Prasad v. Sukhan, 1. L. B. 3 
All. 610, distinguished. Sundar Kunwar v. Ram 
Ghulam (1918) . . I. L. R. 40 All. 626 

3. Wajib-ul-arz — 

Property to be sold to co-sharer first — Sale to stranger 
— “ Befusal to purchase!" As a general nule the 
custom as to pre-emption as evidenced by the 

j record in the wajib-ul-arz, is that where a co-sharer 
I wishes to sell his property he must first offer it to 
j another co-sharer and if the co-sharer refuses to 
I purchase, he is entitled to go to a stranger. Where 
I the custom proved is of this nature, if. the co-sharer 
(vendor) offers the property to another co-sharer 
and such co- sharer refuses to purchase on the 
ground that he has no money or is unwilling for any 
other reason to purchase, the owner of the" property 
is entitled to go and sell it to a stranger, and he is 
not obliged, after he has made a definite agreement 
I with the stranger, to return and offer the property 
a second time to the co-sharer. Naunikal Singh 
V. Bam Battan, I. L. B. 39 All. 127, and Nathi Lal 
^r. Dhani Bam, 15 A. L. J. 315, followed. Munawar 
Husain v. Khadim AU, 5 A. L. J. 331, and Kanhai 
Lal V. Kalka Prasad, I. L. B. 27 All. 670, not 
followed. Shamshbr Singh v. Piari Dat (1918). 

I. L. R. 40 All. 690 

4. — — Bight of, in in^ 

voluntary sales : Held by the PuH Bench : — ^In the 
absence of any statutary reservation of the right, 
a right of pre-emption does not exist in cases of in- 
voluntary sales ; hence a Malabar otti mortgagee 
has no right of pre-emption against a purchaser in 
Court auction of the mortgaged property and he is 
not entitled to any notice of the intended Court 
sale or of the price fetched at the sale. Vasudevan 
Hoosad V. Ittirarichan Nair (1918). 

I. L. R. 41 Mad. 582 

5. Purchases made 

by vendee on different dates — Suit to pre-empt first 
sale only — Vendee claiming to be a co-sharer in virtue 
of second purchase — Suit not maintainable* The 
defendant purchased shares in a village on two 
different dates. The plaintiff sued to pre-empt 
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PRE-EMPTION— co«cZ(f. 

the earlier sale, but no suit was brought in respect 
of the second sale : Held^ that the suit was not 
maintainable. Chabraj Singh v. Mahesh Nabain 
Singh (1918) . . . I. L. R. 40 AU. 572 

PREFERENCE SHAREHOLDERS. 

See Company . I. L. R. 42 Bom. 579 

PRELIMINARY DECREE. 

See Hindu Law — Partition. 

I. L. R. 42 Bom. 635 

PRESCRIPTION. 

non-riparian owner — 

See Easements Act (V of 18S2), ss. 2 (c) 

and 17 (c) . I. L. R. 42 Bom. 288 

PRESENTATION. 

for registration — 

See Registration Act (XVI of 190S), 
ss. 32, 33, 71, 73, 75, 87, SS. 

* I. L. R. 40 AH. 434 

PRESIDENCY MAGISTRATE. 

jurisdiction of — 

See Company . I. L, R. 45 Calc. 490 

PRESIDENCY SMALL CAUSE COURTS ACT 
(XV OF 1882). 

S. 38 — ym trad — F n II Ct>urt— Differ^ 

ence oj opinion on questions of fact — Poifxrs of in^cr- 
forence^Po'wers not resfriciid to •'jacd’rr. s of law 
onhf — Jurisdiction. S and IJ tiled cross suits in 
the Presidency Small Cause Court. The trial 
Judge allowed S's suit and dismissed that of D. 
D obtained a Rule for new trial and the same 
coming up for argument before the Chief Judge 
and the trial Judge, there was a diSerence of opinion 
between the learned Judges on questions of fact. 
In this division the order of the Chief Judge pre- 
vailed with the result that D's claim was wholly 
allowed and that of S disallowed. Against this 
order S applied in revision to the High Court 
contending that under s. 38 of the Presidency 
Small Cause Courts Act, 1882, the FuU Court had 
no jurisdiction to make the order because they had 
no appeUate powers on a question of fact and upon 
such questions their powers of interference were 
limited to cases where the judgment of trial Court 
was manifestly against the weight of evidence : 
Heidi that the Full Court had jurisdiction as the 
powers conferred under s. 38 of the Presidency 
Small Cause Courts Act, 1882, were not restricted 
to interference on questions of law only. Per 
Batchelor, Acting C. J. There is nothing in the 
wording of the section which suggests that the 
Legislature intended to confine the powers thus 
generaUy granted to particular cases where ques- 
tions of law are involved, nor can it be accurately 
said that the powers of interference are only to be 
used where the original judgment is manifestly 
against the weight of the evidence. Sonoo 
Naratant V . Dinhah Jagannath (1917). 

I, L. R. 42 Bom. 80 


PRESIDENCY TOWNS INSOLVENCY ACT (IH 
OF 1909)— 

ss. 36, 51, 55 — concld. 

for title for setting aside order under s, o6 — S. 26^ 
Insolvency Act of 1848 {11 and 12 Viet., c. 21) — 18 
Eliz., c. 5, principle of — Evidence of insolvent, if 
admissible against tra?isferee of property in view of 
insolvency — Burden of proof on person claiming by 
such transfer — Transfer by insolvent, when good — 
T ransfer or assignment by insolvent, when fraudulent. 
Under the Presidency Towns Insolvency Act (III 
of 1909) the Insolvency Court has, on an appli- 
cation by the Official Assignee, Jurisdiction under 
s. 36 to inquire as to whether any sale of property 
by an insolvent is fraudulent or void and, if so, to 
make an order for the delivery of such property 
to the Official Assignee. Any one aggrieved by 
such an order might bring a regular suit to vindi- 
cate his title.' Seehase, Re A. F. C. (1917). 

22 C. W, N. 335 

PRESUMPTION. 

See Deposition . I. L. R. 46 Calc. 825 
See Hindu Law — Adoption. 

I. L. R. 42 Bom. 277 

— ancient and uninterrupted user — 

See Easements Act (V of 1882), ss. 2 (c) 
AND 17 (e) . I. L. R. 42 Bom, 288 

PREVAILING RATE. 

See Landlord and Tenant. 

I. L. R, 45 Calc. 930 

PRINCIPAL AND AGENT. 

See Contract Act {IX of 1872), ss. 178, 
179 . . 1. L. R. 42 Bom. 205 

See Sale of Goods. 

I. L. R. 42 Bom. 16 

— Ordinary money 

account — Lending of money to persons to whom agent 
is not authorized to lend — Suit for account — Limit- 
ation Act {IX of 1908), Arts. 89 and 90— Termination 
of agency. A suit by a principal against an agent 
for the recovery of money lent to persons to whom 
the agent was not authorized to lend, is a suit for 
an ordinary money account and is governed by 
Art. 89 and not Art. 90 of the Limitation Act. The 
question when an agency terminates, is a question, 
of fact- Great Western Insurance Co. v. Cuntlffe, 
9 Ch. Ap. b25, distinguished, V enkatachalam v.. 
Narayanayi, I, L. E. 39 Mad. 376, referred to. 
MuTHIAH V. Al AG APR A (1917). 

I. L. R. 41 Mad. L 

PRINTER. 

liability of — 

See Contempt of Court. 

I. L. R. 45 Calc. 169 

PRIOR MORTGAGE. 

See Mortgage . 1. L. R. 40 AH. 407’ 

PRIVATE DEFENCE. 

See Evidence Act (I of 1872), s, 105. 

I. L. R. 40 AH. 284 


PRESIDENCY TOWNS INSOLVENCY ACT (HI 
OF 1909). 

ss. 36, 51, 55 — Insolvency Eules, 

Calcutta f 5 (d) — Jurisdiction of Insolvency Court to 
enquire into fraudulent transfer of property and> 
declare same voidf on application under s. 36 — Suit 


PRIVATE FISHERIES ACT (H OF 1889). 

S. Z^Conviciion without ascertaining: 

boundary of fishery which is in dispute and bond 
fides of accused^ propriety of — Purcha, evidentiary 
value of— Certified copy of Euhakari, admissibility 
of. The petitioner, a fisherman, was convicted. 
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PRIVATE FISHERIES ACT (H OF 1889)— 

condd, 

S. 3 — concld. 

•under s. 3 of the Private Fisheries Act for having 
fished in a river. It was in dispute whether the 
river appertained to a Khas Mahal or to a mouzah 
belonging to the zemindars under the orders of 
whose ijaradars the petitioner acted. The com- 
plainant, the ijaradar under Government, produced 
a Government purcha or extract from a record-of- 
rights prepared under the Bengal Tenancy Act and 
'the defence produced a certified copy of a Ruha- 
kari issued by the Commissioner containing an ad- 
judication of the disputed boundary. Heldf that 
in the absence of a determination of the true 
boundary of the fishery and the bond fldes of the 
petitioner the conviction was not proper. That 
the extract from the record-of-rights at most raised 
a rebuttable presumption in favour of the com- 
plainant. That the Magistrate’s order that the 
Rubakari was inadmissible in evidence on the 
ground that a certified copy and not the original 
order was produced was wrong. Radhanath 
Kaibaeta V. Emperoe (1917) . 22 C. W. N, 742 

PRIVATE SALE. 

/See Attachment beeoee Judgment. 

I. L. R. 45 Calc. 780 

PRIVILEGE. 

See Libel . I. L. R. 40 AU. 341 

PRIVILEGE OF WITNESS. 

See Evidence Act (I of 1872), s. 132. 

I. L. R. 40 All. 271 

TRIVY COUNCIL. 

See Appeal to Privy Council. 

See Privy Council, Practice of. 

See Civil Procedure Code (Act V of 
1908), s. 110, 0. XLV, R. 5. 

I. L. R. 42 Bom. 609 

PRIVY COUNCIL, PRACTICE OF. 

Omission to appeal to 

High Court — Decision of a subordinate Court not 
submitted to High Court — Point taken in grounds of 
appeal to High Court but not pressed — Postponing 
■appeal from interlocutory decision until appeal from 
final decree. It is a well settled rule of practice of 
the Judicial Committee that an appeal when bring- 
ing up the actual decree of the High Court for 
review, shall not be allowed to ask to have it set 
aside on the ground that it has wrongly accepted 
a decision of the subordinate Court if he himself 
has never brought that decision before the High 
'Gourt for its consideration. Such a request would 
be fair neither to the Court appealed from, nor to 
the Board appealed to. The High Court ought not 
4)0 be liable to have its determination overruled 
upon matters never submitted to it. The Board 
-ought nokto be called on to adjudicate finally upon 
matters where they have not the advantage of 
"knowing and weighing the view taken by the 
learned Judges of the High Court. This had no- 
-thing to do with waiting to question an interlocu- 
"tory decision until an appeal is taken from a 
subsequent fiiiial decree. The same rule applies 
-where, on appeal to the High Court, the point was 
mentioned in the notice of appeal, but the judg- 
ment of the High Court says of it that the appel- 
lants’ advocate stated that he did not desire to 


PRIVY COUNCIL, PRACTICE 0^-^oncld. 

press it,” and so no more is said about it. Kalyan 
Das V. Maqbul Ahmad (1918). 


PRIZE COURT. 


I. L. R. 40 All. 497 


— adjudication by — 

See Sale of Goods. 

I. L 


PROBATE. 


.R. 45 Calc. 28 


See Court Fees Act (VII of 1870), ss. 
19, viii, 191 ; Sch. I, Ko, 11, and ScH. 

Ill . . I. L. R. 40 All. 279 


PROBATE AND ADMINISTRATION ACT (V 
OF 1881). 

— — — — Delay in taking out 

probate of a will, if justified by circumstances ahd 
reasons — Probate applied for on necessity arising. 
Where a long time elapsed between the death of 
the testatrix and the date on which the will was 
put forward for probate, and the testatrix was an 
illiterate Hindu lady, the prior history of the case 
was worthy of consideration. When there were 
reasons for the delay in propounding the will, 
although in such a case the Court was bound to 
scrutimze the evidence very carefully, there was 
no rule of the law of evidence that such a will was 
incapable of being proved. Binodini Debya v. 
Hrlday Nath Ghoshal (1917). 

22 C. W. N. 424 

S. 5 — “ Deposited in Court meaning 

of -Will proved in French Court and kept with Notary, 
{f deposit within the meaning of section-~Dopy given 
by Notary, if authenticated copy within the meanhig 
of section. A French subject of Chandernagore 
executed a mystic will according to the provisions 
of the French Code. On his death a general 
legatee applied to the Court at Chandernagore for 
ha-ring the will deposited according to the French 
law. After the usual proceddings were taken the 
French Court recognised the wiU and made it over 
to a Notary with power to give copies to the parties. 
The trustees under the wiU applied to the District 
Judge of Hughly for letters of administration with 
a copy of the will annexed. Held, that s. 5 of the 
Probate and Administration Act does not require 
that the wiU should have been deposited once and 
remain in Court for aU time. The fact that the 
win was deposited in the French Court and the 
Court had before it the original wiU at the time it 
made a judicial pronouncement as to the validity 
of the will under the French law was a sufficient 
deposit within the meaning of s. 5. That the 
French Court having so provided, a copy authenti- 
cated by the notarial seal was a properly authen- 
cated copy within the meaning of s. 5. Sushila- 
bala Dassi V. Anukul Chandra Choudhury 
(1918) 22 C. Vr. N. 713 

PROCEDURE. 

See Civil Procedure Code (1908), 

O. I, R. 3 ; 0. XSTII, R. 1. 

I. L. R. 40 AIL 7 

See Civil Procedure Code (1908), 

0, VI, R. 14 . 1. L. R. 40 AU. 147 
See Civil Procedure Code (1908)^ 

0. IX, RR. 3, 6. 1. L. R. 40 AU. 590 
See Criminal Procedure Code, ss. 110, 
123 . . .1. L. R. 40 AIL 39 
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TROCEDURE-cowcM. 

See Criminal Procedure Code, s. 350. 

I. li. R, 40 AU. 307 

See Criminal Procedure Code, s. 478. 

I. L. R. 40 AU. 32 

See Penal Code (Act XLV of 1860), 

s. 494 . . I. L. R. 40 AU. 615 

See Review. . L L. R. 45 Calc. 60 

Appeal to High Court 

— Jurisdiction — Becord'Of -rights — Standard of 2Iea- 
.suremeni — Code of Civil Procedure {Act XiF of 
1882), s. 584 — Beyigal Tenancy Act {Vlll oflSSS), s. 
109 A, Sub’8. {3)» The right of appeal to the High 
Court given by s. 109A, sub*s. (3). of the Bengal 
Tenancy Act, 1885, is subject to s. 584 of the Code 
of Civil Procedure, 1882, and can only be exercised 
upon the grounds therein mentioned. The High 
Court has, therefore, no jurisdiction under the 
sub-section to set aside the decree of a District 
Judge upon the ground that he had applied the 
wrong standard of measurement to land of which 
the rent was in question. Nafar Chandra Pal v. 
Shukttr (1918) . . . D. R. 45 I, A. 183 

PROCESSION. 

See Specific Relief Act (I of lS77h 

s. 42 . . I. L. R, 42 Bom. 438 

PROFITS. 

suit for, against lambardar— 

See Acra Tenancy Act til of 1001), 
ss. 164, 166 . I. L. R. 40 All. 246 

PROJECTION. 

Sec Bombay District Municipalities 
Act (Bom. Ill of iOOi). ss. 70. 113, 
122 . . I. L. R. 42 Bom. 454 

PROMISE. 

breach of— 

See Contract . I. L. R. 42 Bom. 499 

PROMISSORY NOTE. 

executed by father before parti- 
tion — 

See Hindu Law — Debt. 

I. L. R. 41 Mad. 136 

1. Promissory note 

executed in Hyderabad State but stamped with British 
India Stamp — Hyderabad Si-aie Stamp Act, s. 35 — 
Suit on the pro^nissory note in British Indian Court 
— Maintainability of suit in British India — Lex 
Fori — Lex Loci Contractus. A promissory note 
was executed in Hyderabad State. It was stamped 
with a British India stamp. A suit having been 
brought on the promissory note in a Court in 
British India, it was contended that the promissory 
note not having been stamped with the stamp 
required by the laws of the Hyderabad State, no 
suit will He upon it in the British Indian Court, 
Held, that though ,the promissory note be inad- 
missible in evidence under Hyderabad State Stamp 
Act, that law did not declare the agreement as 
void and the agreement could, therefore, be sued 
upon and enforced in a Court in British India. 
Bristow V. Sequeville, 5 Bxch. 275, reHed on. If the 
law of the foreign country in which the document 
was executed provides no more than that the 
agreement shall not be received in evidence, 
because it is not stamped, then the agreement 
may be used upon and enforced in a Court in 


PROMISSORY NOTE— 

British India ; but if the law of the foreign 
country provides that, by reason of the want of 
stamp, the agreement itself which is contained in 
the unstamped document shall be void, then the 
plaintiff cannot succeed in a Court of British India, 
Dhondieam Chatrabhuj V . Sadasur Savatram 
(191 -) . . . , I. L. R, 42 Bom. 522 

2. hi favour of the 

managing trustee of a charity — The trustee succeeded 
by another — Latter s right to sue on the note without 
any assignment or endorsement. A promissory note 
executed in favour of a trustee can be sued "on by 
his successor without endorsement or assignment, 
the Negotiable Instruments Act not affecting 
devolution of rights by operation of law. Cather- 
u'ood V. Chahnttd. 1 B. C. 150, applied and 
followed. Soiccar Lodd Govinda Boss v. Muneppa 
Maidu, 1. L. M. 31 Mad. 534, referred to. 
Raman ADHAN Chetty r. Katha Velan (1917). 

I. L. R. 41 Mad. 353 

PROOF. 

.See Custom . I. L. R. 45 Calc. 450, 885 
See Custom or Usage. 

I. L. R. 45 Calc. 285 

PROOF OF TITLE. 

See Ejectment Suit. 

I. L. R. 42 Bom. 357 

PROPERTY. 

See Crdiinal Procedure Code (Act V 
OF 1908), s. 520. 

I. L. R. 42 Bom. 664 

PROPRIETARY ESTATES VILLAGE SERVICE 
ACT (MAD. n OP 1894). 

.See Civil Procedure Code (Act V of 
1908), s. 47, EXPL. 

I. L. R. 41 Mad. 418 

PROSECUTION. 

;See Judges, prosecution by. 

I. L. R. 45 Calc. 169 

PROVINCIAL INSOLVENCY ACT (HI OF 1907). 

See Limitation Act (IX of 1908), s. 29 

(i) (b) . . 1. L. R. 41 Mad, 169 

SS. 3, 43 (2) — Subordinate Judge in- 
vested u)ith jurisdiction under s. 8 declines to take 
action under s. 43 (2) against insolvent — Whether 
appeal lies to District Judge against the order under 
s. 46 — Creditor if an aggrieved person. The appel- 
lant was adjudicated, an insolvent by a Subordi- 
nate Judge invested with jurisdiction under the 
proviso to s, 3 of the Provincial Insolvency Act 
and thereafter certain creditor’s of the insolvent 
made applications before the Subordinate Judge 
to the effect that the insolvent had concealed 
certain properties and prayed that he should 
be punished under s. 43 (2). The Subordinate 
Judge after hearing the creditors and the 
insolvent rejected the applications, whereupon 
some of the creditors appHed to the District 
Judge who, after examining witnesses on both 
sides, sentenced the insolvent to three months’ 
simple imprisonment. Held, per Teunon, J. The 
orders made by the Subordinate Judge while he 
has seisin^f the case could be interefered with by 
the District Court only under the provisions of 
s. 46 which in the matters therein dealt with sub- 
ordinates all other Courts to the District Court or 
under the powers conferred by the Code of Civil 
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PROVUTCIAL INSOLVENCY ACT {HI OF ISC'?) 

— contd. 

SS. 3, 38 {2)—'C0ncld. 

Procedure in regard to Civil suits as provided in 
s. 47. That no appeal lay against the order of 
the Subordinate Judge declining to take action 
against the insolvent under s. 43 {2), Per New- 
BOULB, J, The word “ Court ” in s. 43 of the Act 
does not mean the Court of original jurisdiction 
only, and the District Judge’s order in this case 
was an original and not an appellate order. 
Dige2^i)Ea Chandra Basak v. Ramani Mohan 
Goswami (1918) . . . 22 C. W. N. 958 

— SS. 5, 15, 16 — Insolvency — grounds for 

dismissing 'petition to be adjudged an insolvent. A 
petition to be adjudged an insolvent presented 
under the provisions of the Provincial Insolvency 
Act, 1907, can be dismissed only upon one or other 
of the grounds mentioned in s. 15 of the Act. It 
is not a good ^ound for dismissing such a petition 
that the petitioner’s brother, being joint With the 
petitioner, has not been made a party to it. Chha- 
trapat Singh Dugar v. Kahray Singh Lachmiram, 
15 A, L, J, 87, and Triloki Nath v. Badri Das, 
I. L* E. 36 All. 250, referred to. Net Ram v. 
Bhagirathi Sah (1917) . I. L. R. 40 All. 75 

SS. 6, 15, 16 — Insolvency — Petitioner 

examined and evidence taken — Case adjourned — 
Petitioner absent on adjourned date — Petition dis- 
missed for want of prosecution. Wlien a petition 
for a declaration of insolvency has once been pre- 
sented conformably to the requirements of Act 
No. Ill of 1907, the Court is bound, after completing 
the necessary inquiries, to come to a decision in 
respect of the various matters spoken of in s. 15 
of the Act and either to dismiss the petition under 
the provisions of that section, or to make an order 
of adjudication. But it cannot dismiss the petition 
merely because, on an adjourned date the petitioner 
does not appear. Lachmi Narain Ditbe v. 
Kishan Lal (1918) . ; I. L. R. 40 All. 665 

S. 16 (I) — Adjudication by Official 

Beceiver — No order vesting property in Eeceiver, 
effect of — Action for money had and received, scope 
of — Privity of plaintiff and defendant, necessity for — 
Nature of privity. The Official Receiver in the in- 
solvency of E put up for sale the debts of a firm in 
which E and the second, third and fourth defend- 
ants’ were partners, and the first defendant 
purchased them from the Receiver and afterwards 
recovered a debt due to the firm. The plaintiff 
having attached three-fourths of the money so 
recovered by the first defendant in execution of a 
decree obtained by him against the second, third 
and fourth defendants for a debt due by the firm 
and having been appointed Receiver in the execu- 
tion proceedings sued the^first defendant to recover 
the said three-fourths of the money as money had 
and received to the use of the second, third and 
fourth defendants. Held, that the plaintiff had no 
cause of action against the first defendant, because 
in an action for ‘ money had and received ’ there 
must be, as shown* by the English decisions, privity 
of a legally recognizable nature between the plaint- 
iff and the defendant and no such privity existed 
in this case and that the suit also failed as regards 
the shares of the second and third defendants by 
reason of their adjudications as insolveals prior to 
the attachment. Scope of the action for money 
had and received, pointed out ; Enghsh and Indian 
cases reviewed. Sinclair v. Brougham, \1914:] A. C. 
398, explained. Sankunni v. Govinda, I. L. E. 37 


PROVINCIAL INSOLVENCY ACT (HI OF 1970) 

— contd. 

s. 16 (i) — condd. 

Mad. 381, referred to. Per /Sadasiva Ayyar, J. 
While privity of contract between the parties is of 
course not necessary to sustain an action for money 
had and received, there must be what might be 
called some privity of a legally recognizable nature 
such as some knowledge of particular facts in the 
man who received, the money and some mistake 
or ignorance of fact on the part of the man who 
paid the money or some relation of trust and con- 
fidence between them on which the Court could 
fasten as creating the relation of principal and agent 
(though by fiction) between the plaintiff and the 
defendant. Per Oldfield, J. Obiter : It may be 
permissible in India as it is in England to sue only 
the solvent members of a firm when a decree is 
sought against it. Hawkins v. Eamsbottam, 6 
Taunton, 179, referred to. Ramasami Naidu v. 
Muthusami Pillai (1918). 

1. L. R. 41 Mad. 923 

S. 16 (2) cl. (a) — Civil Procedure Code 

{1908), 8. 60 — Insolvency — Attachment of half the 
salary of the insolvent. One of the creditors of a. 
person who had been declared an insolvent by the 
Small Cause Court of Cawnpore, but who had since 
obtained employment in the Government Press in 
Calcutta, applied to the Court for attachment of 
half the insolvent’s salary for the benefit of hia 
creditors. Held, that it was no valid reason for 
rejecting the creditor’s application that its allow- 
ance would not leave the insolvant enough to live 
on.“ Earn Chandra Neogi v. Shyoma Charan Bose^ 
18 C. }¥• N. 1050, and Tulsi Lal v. Glrsham, 38 
Indian Cases 410, followed. Debi Prasad v. 
Lewis (1918) . . . I. L. R. 40 AU. 213 

SS. 16 (c), 18 (3) — Property alleged ta 

he held by stranger in benami for insolvent if may be 
recovered without suit — Judge'’ s power to order inquiry 
by Eeceiver. Where a creditor of an insolvent 
alleged that certain Government promissory notes 
were being held by the insolvent’s brother in 
benami for the insolvent and the insolvent’s brothe^r 
denied that the insolvent had any title to the 
Government promissory notes and alleged that they 
were his own property ; and the Judge called for a 
report on the matter from the Receiver. Held^ 
that it was open to the Judge to direct the Receiver 
to enquire and report to him for his own inform- 
ation. That on receipt of such report, it was for 
the Judge to consider whether upon the facts before 
him, he should direct the Receiver to bring a suit 
in order that the question of title may be decided,, 
or whether the case is so clear (that is to say, the 
title is not really in dispute) that it can be dealt 
with in the insolvency without the necessity of a 
suit. If the question of title be seriously in dispute- 
the Judge should direct the Receiver to bring a 
suit to have the question determined. Satya 
Kumar Mukherji v. Manager Benares Bank, 
Ld. (1917) . . . . 22 C. W. N. 703 

— S. 18 — Decree obtained by insolvent 

befoi’e adjudication — Attachment of decree-^Effect 
of subsequent adjudication on right of attaching 
creditor to execute decree. Where a decree has been 
attached by a creditor of the decree-holder and 
subsequently .the decree-holder is adjudged an 
insolvent, the right to execute such decree vests in 
the receiver in insolvency, and is not retained by 
the attaching creditor. Eaghunath Dgs v. Sundar 
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PROVINCIAL INSOLVENCY ACT (IH OF 1970) 

— conid, . 

S, 18 — concld. 

Das Khetri, J. L. It. 42 Calc. 72, referred to. 
Dasibae Singh v. Mhnawae Ali Khan (1917). 

1. L. R. 40 All. 86 

S. 18 {3) — Creditor alleging >pYoperty of 

insolvent being kept in hoiami by his wife — Court 
if may summarily enquire into allegation — Proper 
procedure — Court to authorise Receiver to sue on 
creditor putting him in funds and indemnifying Mm 
for costs. Wliere a creditor of an insolvent applied 
to the District Judge complaining that the insolvent 
had concealed certain propei'ties by having them 
vested in the name of his wife and prayed that 
certain j^ersons and the insolvent and his wife be 
examined in regard to the matter : Held, that such 
a summary inquiry is not supported by any pro- 
vision of the Provincial Insolvency Act ; and the 
Judge was right in refusing to order such an 
inquiry. But the creditor could not be told to 
bring a suit for title against the alleged benainidar. 
The iDroper procedure was for the creditor to api>iy 
to the Court to dhect the Receiver to institute 
and continue a suit against the wife of the insolvent 
to recover the property in question, making it a : 
condition pjrecedent that the creditor so applying ' 
put the Official Receiver in funds and pro]«eii.v in- i 
demnify him against the costs of the suit, and the ; 
Court should made such an order if in its opinion j 

the creditor has JoyCs^vnuea i 

Dasi’. Mahomed 'AaiuU 1917} . 22 C. W. N. 702 i 

SS. 18 (J), 20 — Transfer by insvlvtnf \ 

challenged as benaoi i — J iidge, if m jy r trai' i'crce : 

to he dispossessed without suit — J dyz. j 

Receiver of inrsolvcrd's properties by hold a Judidul 1 
inquiry — Receiver may I'eport administratively — ' 
Judge tvhen he directs a suit should order creditor to 
put Receiver in funds and indemnify him. Where a 
transfer, dated the 16th March 1913, by a person ; 
who was adjudicated an insolvent on 11th February 
1916 having been attacked in the interest of his 
creditors as benami, the Judge ordered the Receiver 
appointed to take over the insolvent’s properties 
(who was not the Official Receiver appointed by 
the Local Government under s. 19 of the Provincial 
Insolvency Act) to enquire and report, and the 
Receiver after holding an enquiry of a judicial 
character submitted his report, which however the 
Judge did not accept, but directed the inquiry to 
be reopened in Court : Held, that the duties of an 
ordinary Receiver under s. 20 of the Act are execu- 
tive in their character and the Receiver is not a 
Judicial Officer and has no jurisdiction to make 
anything in the nature of a judicial inquiry. 

S. "is (3) of the Act is not intended to authorise 
the removal of any person whom the insolvent 
himself could not remove without the aid of legal 
proceedings. When the henami character of the j 
title is admitted or when the veil is transparent, 
and the insolvent is in substantial beneficial posses- 
sion, the Court may order the delivery of the pro- 
perty to the Receiver. But where the alleged 
benamidar is in possession claiming adversely to 
the insolvent, then any claim made by the Receiver 
or the creditor that the property is really the pro- 
pertj^ of the insolvent can only be enforced by suit 
in the regular Courts. The Court may direct an 
administrative inquiry by the Receiver for the 
purpose of informing his mind and deciding what 
action should be taken, and if in the result he is 
of opinion that a suit should be brought, he should 
make the order on terms requiring the creditor at 
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— conid. 

SS. 18 (J), 2Q—concld. 

whose instance the suit is directed to put tha 
Receiver in funds and indemnify against the costs 
of the suit. Khaioni CHOWBHrmr v. Dhega 
Ghakan Chowdhuey (1918) . 22 C. W. N, 704 

SS. 20, 47 — Sale by receiver of property 

alleged to belong to an insolvent — Property in posses- 
sion of third person — Obstruction by such third person 
— Summary enquiry by District Judge — Order direct- 
ing delivery of possession, legality of — * Proceedings ’ 
in s. 47 of the Act, meayiing of. Certaiu property 
alleged to belong to an insolvent was sold by the 
receiver under s. 20 of the Provmciai Insolvency 
Act. The purchaser whilst attempting to take 
possession, was obstructed by the appellants who 
claimed to be in possession of the property as 
owners thereof. The District J udge, purporting to 
act under s. 47 of the Act, after a summary enquiry 
ordered possession to be given to the purchaser. 
Held, that the District Judge had no jurisdiction 
to pass such an order as s. 47 only laj^s down the 
procedure to be followed by the Insolvency Judge 
with regard to proceedings under the Act. Held, 
also, that the word ‘ proceedings ’ in s. 47 of the 
Act means the proceedings of the Court and not 
the act of the receiver under s. 20 of the Act. 
Minatoonnessa Bibee v. Ehaioonessa Bibee, I. L. R 
21 Calc. 479, and Golarn Hossein Cassini Arif v. 
Fatima. Ecgam, 6 J. €. 300, explained. Cheda 
Lai V. Luchman Parshad, 37 I. C. 830, approved. 
NaEASBIHAYA V . TIEAEAGHA^'^LU (1917). 

I. L. R. 41 Mad. 449 

— S. 22 — Insolvency — Execution of decree 

— Ailachnent — Objection of claimant to attached p/ro- 
perty disalloioed — Judgment-debtors declared in- 
solvent-Suit by claimant for declaration of title. 
Certain property was attached in execution of a 
decree. Jf, daimiag that the property attached 
belonged to her and not to the judgment-debtors 
filed an objection to the attachment. Her objection 
was disallowed. She then filed a suit for a decla- 
ration of her title, and, as the judgment-debtors 
had meanwMle been adjudicated insolvents, joined 
as a defendant the receiver of their property. Held, 
that the suit was maintainable and was not barred 
by s. 22 of the Provmciai Insolvency Act, 1907, 
Mul Chand v. Murari Lai, I. L. B, 36 All. 8, 
distinguished. Jhunlcu Lai v. Piari Lai, I. L. R. 
39 AIL 204, referred to. Mohni v. Baij Nath 
(1918) • . . . . I. L. R. 40 AH. 582 

— s. 23 — Insolvency-— Attachment of ap> 

plicanVs property prior to adjudication — Effect of 
adjudication on the attachment. After an adjudi** 
cation in insolvency, an attachment of property, 
though made before the adjudication, ceases to 
have any efiect, and the property of the insolvent 
vests in the receiver, who is the person to maintain 
all proceedings. Where no receiver is actually 
appointed the Court is the receiver under s- 23 of 
the Provincial Insolvency Act. Gobind Das v. 
Kaean Singh (1917) , . L L. R. 40 All. 197 

SS. 24, 26, 38, B2-^Rules^Official Re* 

I ceiver— Delegation of poivers-^Praming of schedule 
I by Receiver — Enquiry, nature of — Order of Receiver, 
if judicial or final— Entry^ of name of creditor in 
schedule — Subsequent application by Receiver to Court 
to expunge 'name- — Perwer of Court, to entertain etppU- 
cation. im Official Receiver under the Provmciai 
Insolvency Act in framing a schedule of creditors, 
does not decide judicially or finally upon contested 

L 
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concld. 

SS. 24, 26, 36, 52— concld. 

claims. Where, therefore, an Official Receiver 
passed an order upon the claim of a creditor of an 
insolvent to rank as a secured creditor under a 
mortgage which was disputed by another creditor, 
the action of the Receiver amounted only to an 
entry of the name of the creditor in the schedule 
framed under s. 24 of the Act, and did not preclude 
the Court from entertaining an application by the 
Receiver under ss. 26 and 36 of the Act to expunge 
the name of the creditor from the schedule. 
Khabikshaw Mabaikar V. The Official Re- 
CEIVEE, Tinhevelly (1917). 

I. L. R. 41 Mad. 30 

S. 36 — Proceeding questioning transfer 

^Onus. In a case arising under s, 36 of the Pro- 
vincial Insolvency Act, the burden of proving that 
the 'transaction impugned was carried out in good 
faith and for valuable consideration is on the trans- 
feree. Basirudbih Thanadab V. Mokima Bibi 
(1918) . . . . 22 C. W. N. 709 

• SS. 46, 47 (i) and (2) — Appeal under 

8. 46 f -filed out of time — Dismissal of memorandum 
of objections, right of respondent to file — Civil Proce- 
dure Code, s. 108 (2), 0. XLI, r. 22. S. 47(2) of the 
Provincial Insolvency Act and s. 108 (2), Civil 
Procedure Code, apply the procedure of the Civil 
Procedure Code to appeals filed under s. 46 of the 
Provincial Insolvency Act ; hence a respondent in 
such an appeal is entitled to file a memorandum of 
cross-objections under 0. XLI, r. 22, Civil Proce- 
dure Code. When an appeal is dismissed as filed 
out of time, a memorandum of objections filed by a 
respondent under 0. XLI, r. 22, cannot be heard. 
Bamjivan Mai v. Ghand Mai, I. L. B. 10 All. 687, 
followed. Decisions on O. XLI, r. 22 (formerly 
s. 561, 0. P. C.), reviewed. Alagappa Chettiar 
V. Chockalihgam Chettiar (1918). 

L L. R. 41 Mad. 904 

PROVINCIAL SMALL CAUSE COURTS ACT 
(IX OF 1887). 

s. 35— 

8ee Civil Prooedhre Code (1908), s. 24. 

I. L. R. 40 AU. 525 
— — Sch. II, Art. 7 — Suit involving appor- 

tionment of rent, whether a suit of small cause nature 
— Transfer of Property Act {IV of 1882), ss. 2 (d) 
and 36, applicability of, to transfer in execution. A 
suit the determination of which involves apportion- 
ment of rent by the Court, falls within art. 7 of 
the second schedule of the Provincial Small Cause 
Courts Act and is exempted from the cognizance 
of a Provincial Small Cause Court. Though accord- 
ing to s. 2 (d) of the Transfer of Property Act, the 
Act does not apply to sales in execution, yet the 
principle of s. 36 of the Act which embodies a rule ' 
of justice, equity and good conscience can be applied 
and rent apportioned from day to day as between 
a lessor and the transferee of his right in execution 
in the course of a year of the lease. Raetgiah 
Chetty V. Vajravbltj Mxjdaliar (1917). 

I. L. R. 41 Mad, 370 

— Sch. n, Art. 13— 

See Limitation Act (IX of 1908), Son, I, 
Arts. 4, 7, 101, 102 and 120. 

I. L. R. 41 Mad. 528 

; — ; — Sch. n, Art. 13 — Smcdl Cause Court 

— Jurisdiction — Suit by zemindar to recover a haqq. 


PROVINCIAL SMALL CAUSE COURT ACT (IX 

OP 1887) — contd. 

* Sch. II, Art. 13 — concld. 

cess or dm from tenant. Held, that a suit by a 
zemindar to recover from one of his tenants dues 
payable in kind under the provisions of the village 
wajib-ul-arz was excluded from the jurisdiction of 
a Court of Small Causes by art. 13 of the second 
schedule to the Provincial Small Cause Courts Act, 
1887. Baldeo V. Panna Lal (1918). 

I. L. R. 40 AU. 663 

Sch. II, Arts. 15, 24 — Suit to enforce 

part of an award partitioning immoveable properties, 
whether cognisable in a Court of Small Causes. A 
suit to enforce an award is in essence a suit for 
specific performance of a contract and is excluded 
from the cognisance of a Small Cause Court by 
Art. 15 of the Provincial Small Cause Courts Act. 
A suit to enforce part of an award which amongst 
other things partitions immoveable properties if it 
lies at all, does not he in a Provincial Court of 
I Small Causes. Kunja Behary Babdhan v. Gosta 
I Behary BarDhan (1917) . 22 C. W. N. 66 

Sch. n, Art. 31 — Small Cause Court — 

Jurisdiction — Suit by joint owner to recover rent of a 
house received by the other joint owner — Money had 
and received — Revision — Objection to jurisdiction not 
raised in the Court below. Semble : That a suit by 
one of two joint owners to recover from the other 
a share of the rent of a house received in the first 
instance by the defendant with the plaintifi’s 
consent, is a suit for money had and received, and 
as such within the jurisdiction of a Court of SmaU 
Causes. But in any case, the cjiuestion of jurisdic- 
tion not having been raised in the Court below and 
the case having apparently been correctly decided, 
the High Court was not bound to interfere in 
revision. Bam Lal v. Kabul Singh, 1. L. B. 25 
All. 135, followed. Stjkh Lal v. Xannxj Prasad 
(1918) . . . . I. L.’R. 40 All. 666 

Sch. n. Art. 31 — Suit^ for mesne 

profits of a grove — Jurisdiction. Held, that a suit 
for recovery of mesne profits of a grove from which 
the plaintiff ha'd been wrongfully dispossessed is a 
suit the cognizance of which by a Court of SmaU 
Causes is barred by art. 31 of schedule II to the 
Provincial Small Cause Courts Act, 1887. Prasadi 
Lal V. hndad Husen, All. Weeldy Notes, {1898) 10, 

' distinguished. Sheo Bodh v. Surjan, 11 A. L. J. 
238, followed. Drigpal Singh v. Kunjal (1917). 

I. L. R. 40 All. 142 

Sch. II, Art. Z^—Suit relating to main- 
tenance — Jurisdiction. Plaintiff’s father-in-law left 
by his will certain property to plaintiff’s three 
brothers-in-law charged with the payment of Rs. 36 
per annum to the plaintiff during her life. Sub- 
sequently the brothers-in-law agreed amongst 
themselves to divide their liability for pa3maent of 
this annuity, so that each became liable individu- 
aUy for the payment of Rs. 12 per annum. Held, 
•on suit brought by the annuitant to recover arrears 
of her maintenance aUowance against one of her 
brothers-in-law, that the suit was a “ suit relating 
to maintenance ” and that the cognizance thereof 
by a Court of SmaU Causes was barred by art. 38 
of sch. II to the Provincial SmaU Cause Courts Act, 
1887. Mahadeo Bai v. Deo Naram Bai, 2 A. L. J. 
697, and Masum AU v. Mohsin AU, {1890) All. 
Weekly Notes, 201, distinguished. Mtjnir-tjd-din v, 
Samib-dn-nissa Bibi (1917) . I. L. R. 40 AIL 52 
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PROVINCIAL SMALL CAUSE COURTS ACT 

(IX OF 1887) — condcL 

Sch. II, Art. 113— 

See Civil Procedube Code (Act V of 
1908), s. 100 . I. I,. E. 41 Mad, 874 

l»EOVISO TO SECTION. 

use of, to interpret section — 

See Land Improvement Loans Act 
(SIXoplSSS), s. 7(i) (c). 

I. L. E. 41 Mad. 691 

PUBLIC DEMANDS. 

— What is a proper notice 

— Onus of proper service — Public Demands Becorcry 
Act {Beng. I of 2895), ss. 10, 31. Service of notice 
under s. 10 of the Public Demands Pccovery Act, 
1895, must be effected in strict conformity with 
that section. Where service of notice is effected 
by fixing it on the outer door of the judgment- 
debtor’s house, the onus is clearly upon the defend- 
ant relying on the notice to show that there was 
proper service as required by law, Bakhal Chandra 
Rai Chowdhury v. The Secretary of State for India. 
I. L. B. 12 Calc. 603, and Jogemenr Saha. v. Bfln 
JPrasad, 5 O. L. J. ooo, followed. Nemai Charax 
Be V. Secretary op State tor India tiOlT). 

I. L. R. 45 Calc. 496 

BUBLIC DEMANDS EECOVEEY ACT .BENG. 
I OF 1895). 

See Peshtcose . I. L. H. 45 Calc. S86 

ss. 10, 31— 

Sec Public Bemand.s. 

1. L. E. 45 Calc. 493 

PUBLIC GAMBLING ACT {HI OF 1867). 

S, 13 — Gaming hi public place — Seizure 

of money as well as insfr aments of gaming, illegal. 
Where persons are found gambling in a public place 
is circumstances to wliich s, 13 ^of the Gambling 
Act, 1867, is applicable, although instruments of 
gambling, etc., may be seized by the police, there 
is no authority for the confiscation of money found 
with the persons arrested. Emperor v. Tota, 
1. L. R. 26 All. 270, followed. Emperor v. 
Maturwa (1918) . , I. L. R. 40 All. 517 

BUBLIG OFFICER. 

notice of suit — 

See Civil Procedure Code (Act V op 
1908), s. 80 . I. L. R. 41 Mad. 792 
PUBLIC POLICY. 

agreement against — 

See Contract Act (IX op 1872), s. 24. 

I. L. E. 42 Bom. 339 

PUBLIC SEEVANT. 


See Penal Code (Act XLV of I860)’ 
, ss. 332, 323 . I. L, B. 40 AB. 28 

PUBLIC STREET. 


' See Bombay District Municipalities Act 
(Bom. Ill OP 1901), ss. 70, 113, 122. 

I. L, E. 42 Bom, 454 


PUBLICATION. 


See Contempt op Court. 

1. L. E. 45 Calc. 169 

PUBLICITY, 

See Burmese Buddhist Law — ^Adoption. 

I. L, E. 45 Calc. 1 


PUNJAB LAWS ACT, 1872. 

s. 5 — 

See Custom . I. L. B. 45 Calc. 450 

PURCHASE. 

See Title, proof of. 

1. L. R. 45 Calc. 909 

PURCHASE-MONEY. 

suit to recover — 

Ste Civil Procedure Code (1SS2), s. 315. 

I. L. E. 40 AIL 411 

PURCHASER. 

' title of — 

^ Slc Chaukidari Chaic.vran Lands. 

I. L. R. 45 Calc. 765 

I PURDANASHIN LADY. 

1 ,8 G Examination on Commission. 

1. L. R. 45 Calc. 492, 697 

Deed executed by — what 

i'i gro >':r . Where in the case of a 

id' !i iy ii.G- lir.ift of a deed of English 
mortgage v. . ^ ii)‘ «:iy<rLi<-d in Bengalee to her by 
her legal adviser by reading two to four lines at a 
lime and it took about three hours to do so, and 
lea or twelve days afterwards it was executed by 
her. wlieii it was again explained to her by giving 
oat the substauco, it was held that the deed was 
duly exeeuteAl. Hiiyaivipeary Basya v. The 
-Easte.un Mortcagd and Agency Co., Ld. (1917). 

22 0. W. N. 226 

PUTATIVE FATHER. 

: — right o!, to inherit his illegitimate 

son’s property — 

I See Hindu Law — Inheritance. 

; I. L. R. 41 Mad. 44 

; PUTNI. 

j See Patni. 

, PUTNI LEASE. 

See Chaukidari Chakaran Lands. 

I. L. R. 45 Calc. 685 

PUTNI REGULATION (VIII OF 1819). 
s. 13— 

Deposit, not voluntary, 

to prevent patni sale — Suit to recover on the ground 
of intended sale being illegal, if maintainable — Oliota 
Nagpur Encumbered Estates Act {IV of 1876), 
preamble, ss. 2, 4, 5, S, 9, 10, 16, 17, IS, 19 and 23 
— The Act, if applies to land outside Cliota Nagpur — ^ 
Intention of the Act. The rule wliich prevents a 
person from recovering back money winch he has 
paid on a claim in legal proceedings to which he 
might have set up a defence but has failed to do 
so has no application where a deposit is made in 
order to stop a patni sale. The proceedings before 
the Collector at a sale are of an administra- 
tive rather than a properly judicial character. 
The zemindar who has the power of compelling a 
sale is to exercise this power through the instru’ 
mentality of the Collector himseK "who acts not 
magisterially but ministerially, and who has, in 
the true view of his functions, no capacity to give 
effect to any enquiry he may make into title com- 
parable to the capacity possessed by an ordinary 
judicial tribunal. The Ohota Nagpur Encumbered 
Estates Act is not a statute analogous to the 
Bankruptcy Act, the controlling purpose of which 
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PUTUri REGULATION (VIII OF l%n)—concld, 
S. 13 — cojicld, 

is provision for creditors in a liq^uidation. Its 
primary intention is that of providing, by a measure 
of local application, for the relief of the burdens 
affecting the land within Chota Nagpur owned by a 
class of landholders there. The Act has therefore 
no application to immoveable property outside 
Chota Nagpur. Any provision which affects rights 
to enforce, in jurisdictions outside it, personal debts 
or liabilities, are merely ancillary to the main 
purpose of the Act. Jyoti Prashad Singh v, 
Khmud Nate Ch^itteeji (1918). 

22 C. W. N. 1009 

PUTNI TENURE. 

Successive rent decrees 

— Sale in execution of last decree — Zemindar, if has a 
charge on surplus sale-proceeds for amounts of pre- 
vious decrees — Putni Regulation {VIII of 1819), 
ss. S (3), 17 {3) — Bengal Tenancy Act {VIII of 
1885), ss, 65, 165, 195 — (c) — Transfer of Property 
Act {IV of 1882), ss. 73, 100 — Nature of charge for 
arrears of rent. Per N. R. Chatteejee, J. 
(Smither, J., contra). Not only can a putni tenure 
be sold under the Bengal Tenancy Act, but decrees 
for rent for earlier periods can be enforced against 
the surplus sale-proceeds of a putni tenure when 
sold in execution of a decree for rent under the 
provisions of the Bengal Tenancy Act. Per 
Smitheb, j. Under s. 3, cl. (3) of the Putni 
Regulation, the zemindar has the right to hold the 
putni answerable for any arrear of his rent, but 
only subject to the limitation specified in s. 17, 
cl. 3 of the Regulation, under which if the zemindar 
should have faded to avail himself of the process 
which the Regulation provides, arrears of a period 
before the current year or the year immediately 
expired become mere personal debts and his 
charge in respect of such arrears is time-barred. 
The zemindar has therefore no charge for the 
amounts covered by two previous decrees for rent 
upon the surplus proceeds of a sale in execution 
of a later decree, for rent. The words “ public 
auction ” in s. 3, el. (3) of the Regulation should be 
taken to apply to any ‘‘ public auction ’’ and not 
limited to mean an auction under the Regulation, 
if there can be any public auction of a putni other 
than a public auction under the Regulation. Per 
N. R. Chatteejea, J. The provisions of s. 17, 
cl. (3) of the Regulation, viz., that the former 
balances beyond those of the current year (or of 
that immediately exphed if the sale be at the com- 
mencement of the following year) wiU be mere 
personal debts of the putnidar, applies only when 
the putni is sold under the Putni Regulation. The 
words ‘‘ sale by public auction ” in s. 3, cl. (3) of 
the Regulation refers to the summary sale under 
the Putni Regulation which alone is dealt with by 
it. The provisions- of that section or of s. 17 have 
nothing to do with a sale held under the general 
law. Rent is a first charge under the Putni Regu- 
lation as well as under the Bengal Tenancy Act 
and there is no conflict between the two so far as 
the (question whether , rent constitutes a first charge 
is concerned. The Regulation provides for a 
summary sale only and in so far as such a sale is 
concerned the provisions of the Bengal Tenancy 
Act cannot affect such sales, or the provisions 
relating to the distribution of the sale-proceeds as 
laid down in the Regulation. With regard to sales 
under the general law, there is no inconsistency 
between the provisions of the Bengal Tenancy Act 
and the Putni Regulation, because the latter has 


PUTNI TENURE~co?icZd. 

nothing to do with such sales, and the Bengal 
Tenancy Act supplements the provisions of the' 
Regulation in matters not dealt with by it. If the 
zemindar has a first charge for rent under the Bengal 
Tenancy Act and the Regulation, although such 
charge in respect of antecedent balances may not, 
having regard to the provisions of s. 17 of the 
Regulation, be enforced against the surplus sale-- 
proceeds when the putni is sold in a summary way 
under the Regulation, there is no reason why the 
zemindar should lose such charge under a decree 
for rent when the putni is sold under the Bengal 
Tenancy Act. The tenure itself having been sold 
in execution of a rent-decree, the charge was 
transferred to the surplus sale-proceeds on the 
principle embodied in s. 73 of the Transfer of Pro- 
perty which is a principle of justice, equity and 
good conscience. The charge which the landlord 
has in respect of his rent is not one created by law 
under s. 100 of the Transfer of Property Act. 
Such charge is not an encumbrance within the 
meaning of s. 161 of the Bengal Tenancy Act. 
Satya Shankar Ghoshal v. Monomohan Ghha. 
(1917) 22 C. W. N. 131 
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QUESTION OF FACT. 

See Custom or Usage. 

I. L. R. 45 Calc. 285 

QUESTION OF LAW. 

-Bee Custom or Usage. 

I. L. R. 45 Calc. 285 
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RAILWAY ADMINISTRATION. 

: Liability of, in respect 

of goods consigned for carriage and delivery — Obli- 
gation to grant shortage certificate. A Railway Com- 
pany is under no liability to reweigh goods con- 
signed to them for carriage and delivery and give 
a certificate of shortage, if the consignor alleges loss 
in the transit. Joganath Marwari v. East Inbia 
Railway Co. (1918) . . 22 C. W. N. 902 

RAILWAYS ACT (IX OF 1890). 

S. 72, sub-s. {2) — Rish Note, Porm 

“ B,” framed under — Whether a consignee of goods 
covered by this Risk Note can make the Railway 
Administration liable for the loss thereof-— Whether 
ss. 151, 152 and 161 of the Indian Contract Act {IX 
of 1872) will apply in such a case — S. 76 of the Indian 
Baihoays Act, ivhether it governs s. 72 and the con- 
tract in the Risk Note— Proof of negligence, onus on 
whom lies. Where goods were consigned ^to a 
Railway Company for carriage at a reduced rate 
of freight and the senders executed a Risk Note in 
Form “ B,” and several bags forming part of the 
consignment were missing and could not be de- 
livered to the consignee : Held, that in a suit for 
compensation for the missing bags, the defendant 
Railway Company would not be liable if the plaint- 
iff (consignee) failed to prove that the loss was 
due to the wilful neglect of the Railway Adminis- 
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■jaAILWAYS ACT (K OF 1890) — concld. 

s. 72, SuVs. {2) —concld, 

tration or to theft by, or to the ■wilful neglect of, its 
servants. Held, also, that such a case would be 
guided by the terms of the special contract, em- 
bodied in the Bisk jSfote, Form “ B,” and not by 
ss. 151, 152 and 161 of the Indian Contract Act or 
the other provisions of the Indian Railways Act. 
Fast Indian Railway Co. v. Kanak Behahi 
.Haldah (1918) . . . 22 C. W. N. 622 

= ss. 72, 77 — Duty of Railway Company, 

us a bailee, under tlie Indian Contract Act (IX of 
1872) — Delivery of goods to person entitled hut with- 
out production or delivery of railway receipt — Subse- 
quent pledge of railway receipt — Suit by pledgee — 
Notice of claim, whether necessary — Damage, cause 
of. The liability of a Railway Company under 
•the Indian Railways Act in respect of goods 
-consigned for carriage is at an end when the goods 
are delivered to a person rightfully entitled to 
them, even though he is not the consignee and even 
if the delivery is not made against tlie railway 
receipt. After delivery of the goods to the rightful 
jperson, the railway receipt ceases to be a symbol 
of goods and ceases to be negotiable. Hence an 
innocent endorsee for value of the railway receipt 

• after delivery to such a person has no cause of 
action for damages against the Railway Company. 
A Railwaj?” Company is not under any duty to the 
public to insist upon the return of the rail'way 
receipt. Etld, further, that delivery of goods by 
the Railway Company without getting in the 
railway receipt was not the proximate cause of the 
loss to the endorsee. Barber v. Meyer iiein, 1 
E, d> h\ App, 317, followed, Bdd, also, that the 
suit was barred for want of notice under s. 77 of 
Indian Railways Act which applies to claims for 
compensation arising not only from non-delivery 
or accidental loss or destruction or deterioration of 
goods but also from wdifui delivery to a person not 
entitled to them. The Indian Common Carriers 
Act in of 1865 and the Indian Railways Act are 
mot in pari materia with the English Carriers Act 
of 1830 as to when notice of loss is necessary. 
Hence decisions imder the English Act are not 
applicable to India. M. & S. >1. Ry. Co,, Ld. v. 
-Haeidoss Banmaijdoss (1918). 

I. L. R. 41 Mad. 871 

S, 132 — Unlawful entry upon Railway 

and refusal to leave — Esse^ice* of offence. Unlawful 
■ entry constitutes the basis of the o:Sence under 
both clauses of s. 122 of the Railways Act. If the 
- entry was lawful, refusal to leave on being desired 
•to do so would not make the original entry unlawful, 
nor would it make a person gniity under cl. ( 2 ) 
’which is but an aggravated form of the offence 
under cl. (1). Etjmxtd I^nta Chakraboeti v. 
KiNa-EMPBEOR (1917) . . 22 C. W. N. 575 

RAJINAMA AND KABULHAT. 

^ Registraiion — Registra- 
tion Act (X VI of 1908), s. 90 — Bombay Land Revenue 
Code (Bombay Act V of 1879), ss 71, 76. Rajinamas 

• and kabuliyats, governed % the Bombay Land 
Revenue Code (Bombay Act V of 1879), axe not 
compulsorily registrable. They, cannot in them- 
selves be documents of transfer ; but they are 
"Jairly conclusive evidence that a transfer has in 
iact been made. Naeso Rahaji v. Haoava (1918). 

1. L. R. 42 Boin.«359 


RASH OR NEGLiaENT ACT. 

See Penal Code Act (XLV of 1860), 

s. 336 . . I. L. R. 42 Bom. S96 

RATEABLE VALUE. 

See Assessment . I, L. R. 42 Bom. 692 
RECEIVER. 

See Lease . I, L. R. 45 Calc. 946 

— — — Irregular appointment 

of — Suit brought by such Receiver under cndlorisation 
of Court, if maintainable — F roped j of the Receive/' s 
appointment, if can he cJudknged In the suit. In a 
suit pending hi the lower Court, the High Court in 
appeal directed the appointment of a Receiver on 
taking proper security. The lower Court appointed 
a Receiver but took no security and autborised 
him to bring a suit against the respondent which 
was done. The suit dismissed on the ground 
I of invalidity of the Receiver's appointment. Held, 

' that an order which is erroneous in law is not 
necessarily an order made without jurisdiction and 
the order for the appointment of the Receiver was 
operative in law. Thai the propriety of an order 
or decree made in a cause in which the Court has 
lurisclietion cannot be ciiailenged collaterally and 
the lower Court was wrong in fiisniissing the suit 
on the ground that tlio R'-^ceiver was not competent 
to maintain in the action. Bhaxeas Chandea 
Butt, v. Xandieam Ageani (1017). 

22 G. W. N. 520 

RECEIVING STOLEN PROPERTY. 

>Sco Autrefois Acquit. 

I. L. E. 45 Calc. 727 

RECITALS. 

about the title — 

Sec Lease . I. L. R. 42 Bom. 103 

RECORD OF RIGHTS. 

^ correctness of — 

See Bengal Tenancy Act, ss. 5, 103B. 

I. L, R. 45 Calc. 805 
Presumption of correct- 
ness of — Finding of lower Appellate Court as to 
whether presumption rcbuiled not liable to be distm'bed 
in second appeal. In the record-of-rights the de- 
fendants were stated to be 'settled raiyats with 
liability to have their rents assessed. In a suit by 
the landlord for rent on declaration of title the first 
Court found that the suit was barred by limitation 
and adverse possession from an assertion of the 
defendants’ right during the publication of the 
record-of-rights. The lower Appellate Court re-~ 
versed this finding and held that the presumption 
as to the correctness of the record was not rebutted. 
Held, that the lower Appellate Court was entitled 
on the question of fact to hold that the mere fact 
that this adverse claim had been made was not 
sufficient to show that the entry in the finally pub- 
lished record was wrong and this finding was not 
liable to be challenged in second appeal. Goue 
Chandra Chuokeeeuty v. Bieendeo Kishoee 
Manikya (1917) . . -.22 C. W. N. 449 

RECOUPMENT. 

Powers under Calcutta 

Improvement Act (JBeng. 7 of 1911), ss. 2, 3, 36, 
37, 39,41 42 (a), 49 {1), 69, 71 (b),7S, 81, 89, m„ 
Sch., cl. 13 — “ Bettermmt ” — Affected ” — Lands 
Clauses Gonsolidaiion Act, 1845 (8 d? 9 Viet., 
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RECOUPMENT— 

c. 18), ss, 63, 68, — Land Acquisition Act (I 
of 1894), ss. 6, 9, 23 (1) (4) 24 (6), 48— Bouse 
and Town Planning Act, 1909 (9 Edio, Vll, c. 44), 
s. 58 (5) — Calcutta Municipal Act {Beng, III of 
1899), s. 257 (2), — Bombay City Improvement Act 
{Bom. IV of 1898), ss. 25, 29 — Beference to Ptdl 
Bench, when incompetent Per Ctjbiam (Ghatter- 
JEA, J. dissenting). Tlie Calcutta Improvement 
Act does authorize the Board of Trustees 
to acquire land compulsorily for purposes of 
“ recoupment,” i.e., by selling or otherwise dealing 
with the land under s. 81 or by abandoning the 
land in consideration of the payment of sum under 
s. 78. Trustees for the Improvement of Calcutta v. ^ 
Chandra Kania Ohosh, I. L. B. 44 Calc. 219 , ' 
overruled in so far as it decides to the contrary. 
Per Chatterjea J. The Act does not authorize 
compulsory acquisition of land for the purpose of 
recoupment. The lands are not to be included in 
the scheme originally for the purpose of thereafter 
maldng profits, but if they are properly included 
m the scheme and subsequently found not to be 
required,, the Board have the power to dispose of 
such lands. The question referred to the Full 
Bench did arise (Chatterjea, J. contra). Prosonno 
Cooniwr Paul Choivdhry v. Koylash Chunder Paul 
Choiodhry, B. L. B. {F. B.) 759, distinguished. The 
preamble does not control the enacting provisions 
of the Act. In s. 42 {a) of Beng. Act V of 1911 
“ afieoted ” means affected in any way, and not 
merely “injuriously affected.” The Metropolitan 
Board of Works v. Oioen McCarthy, L. B. 7 H. L. 
243, -explained. The words by the execution of 
the scheme ” used in s, 42 (a) simply mean through 
or owing to the execution of the scheme. Hamyner- 
smith and City Bailway Co. v. Brand, L. B. 4 H. L. 
171, distinguished. S. 78 does not apply only “ to ' 
land which was originally required for the execu- 
tion of the scheme but was subsequently found to 
be unnecessary.” Per Teuistoh J. The area fixed 
and sanctioned as “ the area comprised in the 
scheme ” coiTesponds with the “ lands delineated 
bn the plans ” in England. Manx Lall Singh v. 
Trustees for the 'Improvement of Calcutta 
(1917) . . . . I. L. R. 45 Calc. 343 

RECOVERY OF RENTS ACT (BENG. X OF 
1850), 

S. 10— 

See Illegal Cess, 

I. L. R. 45 Calc. 259 

REDEMPTION. 

See Cr^^iL Procedure Code (Act V of 
1908), ss. 11, 47. 

I. L. R. 42 Bom. 246 

See Mortgage . I. L. R. 41 Mad. 435 

suit for — 

See Regulation (ZVII op 1806), s. 8. 

I. L. R. 40 AU, 387 

REFERENCE TO FULL BENCH. 

See Recoupment. 

I. L. R. 46 Calc. 343 

REFUND. 

See City of Bombay Improvement 
Trust Act (Bom. IV of 1898), 

, s. 48 (11) . I. L. R. 42 Bom. 54 

REGISTRATION. 

See Cancellation of Registration. 

L L. R. 45 Calc. 634 


REGISTRATION— co?2.cZd. 

See Design . I. L. R. 45 Calc. 60S 

See Registration Act (XVI of 1908).- 

See Transfer of Property Act (IV of 
1882), ss. 54, 118. 

I. L. R. 40 All. 187 

REGISTRATION ACT (XVI OF 1908). 

s. 17 — Begistration — Agreement by' 

reversioners to forego right to sue for declaration 
respecting an alienation ynade by the Hindu widoiv. 
Held, that an agreement by which the reversioners 
to certain property in the possession of a Hindu 
widow agreed not to enforce their right to sue for 
a declaration that a gift of such property made by 
the widow was not binding upon them was not 
a document which was compulsorily registrable 
under s. 17 of the Indian Registration Act, 1908. 
Bhana V. Guman Singh (1918). 

I. L. R. 40 All. 384 

ss. 32, 33, 71; 73, 75, 87, SS—Mori* 

gage-deed — Begistration — Presentation — Authority to 
present document for registration on behalf of 
executant — Distinction between pj'esentation imder 
part VI and imder part XII of the Act. A 
mortgage-deed was executed on the 20th of 
November 1911. Before, however, the deed 
could be registered, the mortgagee fell ill. On 
the 3rd of February, 1912, the mortgagee executed 
in favour of a pleader, a power-of-attorney of the 
kind referred to in s. 32 of the Indian Registration 
Act, 1908. This was duly authenticated 
by the sub -registrar, and the document ^ was 
presented for registration by the appointee 
on the 5th of February, 1912. On the Sth of 
February the mortgagee died. The mortgagor 
failed to appear before the sub-registrar and 
admit execution, and the sub-registrar refused to 
register the deed. An application was next pre- 
sented to the Registrar under s. 73 of the ’Act by 
the widow of the mortgagee in the capacity of the 
guardian of the mortgagee’s two minor sons, and 
on the 28th of June, 1912, the Registrar made an 
order under s. 75 (7) of the Act directing that the 
mortgage-deed should be registered. Meanwhile 
the estate of the minors had b^een taken under the 
superintendence of the Court of Wards, and the 
Collector, as Manager on behalf the Court of Wards, 
on the 23rd of July, 1912, sent the mortgage-deed 
by a messenger to the sub-registrar, with a copy of 
the Registrar’s order mentioned above and^ an 
official letter requesting that the document might 
be registered, which was accordingly done. On 
suit having been brought on the mortgage, some 
of the defendants raised an objection that the 
mortgage-deed in suit was not validly registered. 
Held, that the document was properly registered 
No valid objection could be sustained as to its 
presentation, either on the Sth of February, 1912,, 
when it was presented by the pleader acting under 
his power-of-attorney given by the mortg^-gee, or 
on the 23rd of July^^^ 1912, when it was sent by the 
Collector to the sub-registrar. The Collector was 
not bound to present the document in person, and 
that being so, it was immaterial what means he 
took to bring it before the sub-registrar. That 
officer was perfectly justified in presuming the 
authenticity of the Collector’s official letter and in 
taking action accordingly. Collector of Mora^ 
DABAD V. Maqbul-ul-Rahman (1918). 

I. L. R. 40 AU. 434 
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REGISTRATION ACT (XVI OF 1908)— 

S. 47 — Time from which registered 

document operates — Date of execution and not date 
of registration, Tiie plaintiff purchased a certain 
property. The Tender on receipt of consideration 
executed a deed of sale in his favour hut thereafter 
he executed a second conveyance in respect of the 
same property in favour of a third person who had 
no notice of the plaintiff’s purchase and had the 
latter document registered first and put the second 
purchaser in possession. Naih Das r. 

Ofajuddi Molla (1916) . gg C, W. N. 318 

s. 77— 

See Evideftce Act (I or 1872), ss. 33* 

165 . , I. I. R. 41 Mad. 781 

s. 90— 

See Baji^ama axb Kabcliyat. 

I. L. R. 42 Bern. 359 

REGULATION VIII OF m2. 

ss. 62, 54 — 

See Illegal Cess. 

I. L. R. 45 Calc. 269 

REGUIATION X)X OF 1798. 

ss. 22 to 26 — '■ 

See Iaebeeaj LA^■LS. j 

I. L. R. 45 Cale. 574 ! 

EEGULATION XSV OF 1802. j 

See U^’SETILEB Palayali. t 

I. L. B. 41 Mad. 749 | 

REGULATION XVII OF 1808. | 

S. 8 — Mortgage icay of rxnditional ! 

sale — Suit for redemjjilcv — Plea cf foreclo&urc under j 
the Begulation — Procedure — Evidence. In the ease I 
of mortgage to which Begulation XVII of ISOG 
appHes, before it can be held that the right of 
redemption is harred, it must be proved that the 
requirements of the Begulation have been strictly 
complied with, that is to say that the mortgagee 
had served upon the mortgagor a notice, under the 
seal and official signature of the District Judge, 
warning him that the mortgage would be .finally 
foreclosed in the event of his failure to redeem 
within the period of one year. Padal Bam v, Taj 
Ali, 4 A. L. J. 717, followed. Bam Babak Bai 
V, Hae Sewak Dybe (1918). 

I. L. R. 40 All. 387 

REGULATION V OF 1812. 

— s. 3— 

See Illegal Cess, 

I. L. R. 46 Calc. 269 

REGULATION XI OF 1826. 

JDamedar, if a navigable 

river — Eon-navigable river flcwhig through or by 
the side of permanently-settled estates, churs forming 
m, if resumable and assessable with revenue — Bipa- 
riaii cwnePs right to the middle of the stream - — 
Exclusive right of fishery as evidence of title in the 
soil of the river-bed. The test in this country as to 
whether a river is navigable is whether it allows of 
the passage of boats at all times of the year. The 
river Damodar was not a navigable river at the 
date of the Permanent Settlement. At the date of 
the Permanent Settlement, the bed of the river 
Damodar in so far as it lowed through the chakla 


REGUIATION XI OF 1826— cohcM. 
or zemindary of Burdwan formed a portion of the 
estate permanently settled with the predecessor of 
the zemindar of Burdwan. Although an exclusive 
right of fisherj^ does not of itself pass the right to 
the soil in the bed of the river, the terms of the 
grant in this case being unknowm or uncertain, the 
fact that the grantee had a several right of fishery 
in the river was held to support his claim to the 
soil in its bed. Churs forming in non-navigable 
rivers flowing through permanently-settled estates 
and forming parts thereof are not resumable under 
Beg. XI of 1S25. Before there can be a further 
assessment of C-Jovernment revenue there must be a 
“ gain ” from the public domain. The right to the 
soil of a river flowing within the estates of different 
proprietors belongs to the riparian owmers ad 
medium filum aquee. "Where property is bounded 
by a road or a river, the boundary even if given as 
the road or the river is the middle of the road or 
river as the ease may be. Therefore, a 
permanently-settled estate cn the bank of a 
non-navigable river included half the bed of the 
river, and churs forming on this portion are not 
assessable with revenue under Beg. XI of 1825, 
the assessment of the Government revenue ou 
the riparian moiizas having been imposed not 
only on the inouzas but on the adjoining half of 
the" river bed also. Secbetaby of State fob 
I xBiA e. Be JOY Ciiaxd Mahatap (1918). 

22 C. W. N. 872 

REGULATION X OF 1831. 

See Halbas Beve^ye Becoveby Act. 
Maubas >Sall of Minors’ Estates 
Becylation . I, L, R, 41 Mad. 733 

RELIGIOUS ENDOWMENTS ACT (XX OF 
1863)— 

24 — 

See Civil Pbocedybe Code (Act Y of 
1908), s. 92 . I. L. R. 42 Bom. 742 

Procedtire to he followed 

by committee in the transaction of Us business — Sus- 
pension of a temple trustee by a temple committee — Le- 
gality of procedure — Suit by the trustee for damages for 
illegal suspension — Liability of individual members 
of the committee in damages. Notice of suspension 
was given to a temple trustee in accordance with 
the opinion of the majority of the members of the 
local temple committee, to each of w^hom one of 
the members sent a copy of his report recommend- 
ing suspension, and in spite of the objection taken 
by one member that the matter should be disposed 
of at a meeting. Held, that a temple committee 
under the Religious Endowments Act resembles a 
corporation and that the ordinary way to transact 
its business is at a meeting. Assuming that it can 
do some of its business in circulation, it cannot 
remove or suspend trustee in this manner, Bex v. 
Taylm’, 3 Salk 231 ; 91 E. B. 795, Bex v. Button, 
10 Mod. 74 ; 88 E. B. 632, Thanda^ araya Pillai 
v. Subhayyar, I. L. B, 23 Mad. 483, 485, and Pon- 
nambala Pillai v. MutMi Chettiar, 30 Mad. L, J. 
619, referred to. The procedure being ultra vires 
it is no answer to the trustee’s suit for damages 
for illegal suspension that there were sufficient 
grounds for suspension. In India individual 
members of a temple committee, who are parties 
to an illegal suspension of this kind are liable in 
damages. Vijaya Baghava v. Secretary of State for 
India, I. L. B. 7 Mad.i66, and Ferguson v, KinnouU,^ 
9 Cl. <£? F. 251, followed. Indian and English 
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RELIGIOUS ENDOWMENTS ACT (XX OF 

1863) — concld. 

s, 14 — concld . 

decisions considered. Vekkata Narayana Pillai 
V . Poknusawmi Nadar (1917). 

I. L. R. 41 Mad. 357 

SS. 14, 18 — Leave given to four persons 

under s. 18 of the Act — Suit by them binder s. 14 — 
Death of one of the flaintiffs after suit, vfhether it 
effects abatement. A suit instituted under s. 14 of 
the Religious Endowments Act by four persons 
with the leave of the Court under s. 18 of the Act, 
does not abate on the death of one of the plaintiffs, 
Venhatesha Malta v. Ramayya Hegade, I. L. R. 
3S Mad. 1192, Maddala Bagavannarayana v. 
Vada^alli Berumalla Cliaryulu, 29 Mad. L. J. 231, 
distinguished. Chabile Ram v. Durga Prasad, 
1. L. R. 37 All. 296, not approved. Parcmiestoaran 
Ahinpee v. Narayanan Nambodri, I. L. R. 40 Mad. 
110, referred to. Alagappa v. Muthiah (1917). 

I. L. R. 41 Mad. 237 

RELIGIOUS OFFICE. 

competency of woman to hold — 

See Hindu Law — Religious Office. 

I. L. R. 41 Mad. 886 
See Mahomedan Law — ^Religious 
Office . I. L. R. 41 Mad. 1033 

REMAND, 

See Agra Tenancy Act (II of 1901), 

s. 193 . . I. L. R. 40 All. 662 

RENT. 

See Estates Land Act (I of 1908), s. 26. 

I. L. R. 41 Mad. 121 

See Landlord and Tenant — ^Rent. 

enhancement of — 

See OuDH Rent Act (XXII of 1886), 
s. ^10) and Ch. VIIA. 

I. L. R. 40 All. 541 

remission of — 

See Custom . I. L. R. 45 Calc. 476 

suit for,, by a third party — 

See Contract . I. L. R. 41 Mad. 488 

— Commutation — Bengal 

Tenancy Act {VIIl of 1886), s. 40, sub-ss. {!), (2), 
(3), s. 109. Order for commutation of rent — Juris^ 
diction. Where under s. 40 of the Bengal Tenancy 
Act, an application by a tenant for commutation of 
rent was made to a Sub- divisional Officer, who 
transferred the same to a Settlement Officer, who 
in his turn transferred it to an Assistant Settlement 
Officer who heard and decided the application on its 
merits : Held, that it was not competent for the 
Sub-divisional Officer to transfer the application to 
the Settlement Officer. Held, further, that it was 
incumbent on the Court to satisfy itself that an 
order made on an application under s. 40 of the 
Bengal Tenancy Act was made with jurisdiction, 
though it was not competent to examine the pro- 
priety of an order so made. Lalla Saligram Singh 
V. Mdhunt Ramgir, 3 C. W. N. 311, Kdi Krishna 
Biswas V. Ham Chandra Baidya, 21 C. L. J. 487 ; 
19 G. W. N. 828, followed. Jadu Nath IVIanna 
V . Pbankrishna Das (1917). 

I. L. R. 45 Calc. 769 

RENT SUIT, 

Against co-tenants — 

Non-substitution of heirs of deceased co-tenant — 


RENT SUIT-~co7icZd. 

Decree whether good money decree against survivor's — ^ 
Liability, if joint or joint and severed — Right of co- 
tenant to insist on all co-tenants being impleaded — 
Contract Act {IX of 1872), s. 43. Where in a suit 
for rent the landlord purported to make all the 
persons who had entered into the contract of 
tenancy parties defendants and obtained an ex parte 
decree, but some of the tenants having died before 
the suit, those surviving opposed execution on the 
ground that the decree was not validly obtained ; 
Held, that the decree passed in such circumstances 
was a good and valid money decree enforcible 
against the tenants who were alive at the date of 
the decree or their representative. If the landlord 
desires to obtain a decree good against the land, 
under the Bengal Tenancy Act, he must ordinarily ’ 
(apart from any question of representation) implead 
all the co-tenants including the heirs or legal repre- 
sentatives of a deceased co-tenant. But for the 
purposes of a money decree (in the absence of 
express agreement to the contrary) he is free, under 
s. 43 of the Contract Act, to sue any or all of the 
tenants. Per N. R. Chatter jba, J. (Richard- 
son, J,, reserving his opinion) when the contract is 
with a single person as tenant and he dies, the 
liability of his heirs is a joint liability. Per 
Richardson, J. Liability is joint, if on the death 
of one of the joint promisors the liability becomes 
the liability of the surviving promisors and no 
liability devolves upon the heirs or legal repxe^ 
sentatives of the deceased promisor. There being 
no survivorship amongst co-tenants in India and 
co-tenants not having unaer s. 43 the right to be 
sued together, primd facie the liability is joint and 
several. Authorities reviewed. Krishna Das 
Roy V. Kali Tara Chowdhurani (1917). 

22 C. W. N. 289 

REQUIREMENTS. 

See Mortgage . I. L. R. 45 Calc. 748 

REPRESENTATIVE SUIT. 

See Contract Act (IX of 1872), s. 70. 

I. L. R. 42 Bom. 556 

REPUDIATION OF TITLE. 

See Lease . I. L. R. 42 Bom, 734 
RES JUDICATA. 

See Civil Procedure Code (Act V of 
1908), ss. 11, 47. 

I. L. R. 42 Bom. 246 
See Civil Procedure Code (1908), s. 11 
Exfln. V . . 1. L. R. 40 All. 58 

See Civil Procedure Code (1908), s. 11 , 
Enpln. V ; 0. XX, r. 12. 

I. L. R. 40 All. 292 
See Civil Procedure Code (Act V of 
1908),. 0. xxm, R. 1. 

I. L. E. 42 Bom. 155 

See Hindu Law — Adoption. 

I. L. R. 40 All. 593 

See Hindu Law — Joint Family. 

I. L. R. 42 Bom. 69 

1. ^ — British Baluchis- 

tan Regulation (IX of 1896), s. 10 — Issue not 
“ finally decided ” in former suit — Civil Procedure 
Code, 1882, s. 13 — Defence of fraudulent represent- 
ation in suii on a bond. S. 10 of the British Balu- 
chistan Regulation IX of 1896 creates an estoppel 
by judgment only when the “ matter in issue ” has 
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BES JUDICATA— conit?. 

been “ finally decided.” Sheosagar Singh , v. 
Sitaram Singh, 1. L. R. 24 Calc. 616 ; L. B. 24 

I. A. 50, followed. That was a case under s. 13 of 
the Civil Procedure Code, 1882, which, so far as 
the question under discussion is concerned, is 
similar to s. 10 of the Baluchistan Begulation. The 
appellant (defendant) had brought a suit for 
cancellation of a bond on the ground that 
he was induced to execute it by the fraudulent 
representations of the respondent (the 
present plaintiff). The first Court held that 
he had failed to establish the fraud, and 
that decision was affirmed on appeal by the 
District Judge. He then brought a second appeal 
to the Judicial Commissioner who declined to go 
into the merits of the case and, upholding an 
objection by the respondent to the frame of the 
suit, dismissed the appeal. In a suit brought by 
the respondent to enforce the bond, the appellant 
raised the same issue as before, and the two lower 
'Courts held that the issue was res judicata, and the 
Judicial Commissioner dismissed an appeal to him 
from that decision. Held by the Judicial Com- 
mittee,' that the defence in the present suit was not 
res judicata, the allegation regarding the execution 
of the bond on the fraudulent representations of 
the respondent never having been “ finally decided ” 
in the Judicial Commissioner’s Court. Abbtjixah 
Asegar Ali Khan v. Ganesh Dass (1917). 

I. L. E. 45 Calc. 442 

2 , Civil Procedure 

Code (Act F of 1908), s, IP expl. V, s. 47 and 0. XX, 
r. 12 — Previous suit for land and past and future 
profits — Decree for land and past profits and no 
decision as to future profits — Second suit for fzdure 
profits, maintainability of. Held by the Full Bench 
(Ayling, J., contra). When in a suit for posses- 
sion and past and future mesne profits the Court 
gives a decree for mesne profits down to the date 
of suit, and says nothing about subsequent mesne 
profits, a fresh suit to recover them is not barred 
under s. 11, Civil Procedure Code. Bamaswami 
Iyer v. Sri Bangaraja lyangar, 2 L. IF. 8, over- 
ruled. Kuppustvamy Aiyar v. Venhafaramierl 
15 Mad. L. J. 462, applied. Dobaisami v. Subra- 
HANiA (1917) . . . I. L. R. 41 Mad. 188 

3, Property helongr 

ing to estate B erroneously decreed to be in estate A — 
Tenants under B under permanent leases, if bound 
by decree — Tenants entitled to hold under their own 
leases under A — Co-sharer zemindar purchasing 
tenure — Possession disputed by tenant of neighbour^ 
ing zemindar — Suit as both purchaser and zemindar 
to establish title in property purchased — Zemindar's 
title if properly in issue — Litigating under the same 
title. A and B are neighbouring zemindaries. The 
4-5ths proprietor of A purchased in execution of a 
decree for his share of the rent a defaulting tenure 
G in A. A tenant of B having set up title as such 
to a portion of the land thus purchased, the pur- 
chaser sued the claimant and the zemindars of B 
to establish his title both as landlord and as pur- 
chaser to the tenure G, In the course of that suit 
a Commissioner fixed a boimdary between A and B, 
which in a subsequent investigation was found to 
have erroneously included in estate A lands which 
really formed part of estate B, as part of the de- 
faulting tenure G and this was confirmed by the 
'Court. Held, that the plaintiff in that suit was 
interested in establishing his title both as zemindar 
and purchaser, and the zemindari title having, 
upon the pleadings, been directly put in issue, the 


RES JUDICATA— 

decision, so far as plaintiff’s 4-5ths zemindari title 
was concerned, was as between the rival zemindars 
res judicata. The defaulting tenure-holder having 
prior to the sale of the tenure mortgaged Ms pro- 
perties, the tenure (amongst other properties) was 
sold in execution of a decree obtained on the mort- 
gage and a part of it was purchased by the mort- 
gagee and the rest by a stranger who later on sold^it 
to the mortgagee. The mortgagee purchaser was 
no party to the suit of the 4-5ths zemindar of A 
who had purchased only the equity of redemption 
at the sale in execution of his rent decree. Held, 
that the decision in that suit was not res judicata 
against the mortgagee purchaser who was entitled 
to show that he held certain portions of the land 
purchased by him under permanent leases granted 
to the mortgagor by the proprietors of B on 
certain terms. That as regards such lands the 
4-5ths zemindari title being found to be in the 
proprietors A res judicata in the present suit in 
which both the proprietors of B and the mortgagee 
purchaser are parties, the mortgagee purchaser is 
entitled to hold them under the 4-5ths proprietor 
of A as to that share on the terms of the permanent 
leases granted by the proprietors of B. Shib 
Chandba Ray v. Habendro Lal Ray (1918). 

22 C. W. N. 721 

RESIDUARY LEGATEE. 

death of — 

See Parties . I. L. R. 45 Calc. 862 

RESTITUTION OF CONJUGAL RIGHTS. 

Sec ;Mahomedan Law — ^Restitution oe 
Conjugal Rights. 

I. L. R. 40 All. 332 

RESUMPTION. 

See Chaueibari Chakaran Lands 

I. L. R. 45 Calc. 685 

RESUMPTION BY GOVERNMENT. 

See Chaukidari Chakaran Lands. 

I. L. R. 45 Calc. 765 

RESUMPTION OF LAND. 

■ Land held under Sanad 

from Government — Valuation of land to be determined 
by a committee appoi'nted by Government — Construc- 
tion of the word “ committee ” — Valuation fixed by 
the majority binding on parties to the Sanad — Dis- 
tinction between arbitrators and valuers. Land was 
held by the plaintiffs under a Sanad from Govern- 
ment which provided “ the said ground to he at 
any time resumable by Government for public 
purposes, six months’ notice being previously given 
and a just valuation of all buildings or improve- 
ments thereon being paid the owner, the amount 
of wMch a committee appointed by Government is 
in such a case to determine.” The land being 
resumed with due notice given under the above 
clause the Government appointed a committee of 
three persons to value the compensation to be paid 
to the plaintiffs. Two members of the committee 
valued the land at Rs. 90,383, the third valuing it 
at Rs. 1,79,774. The Government accepted the 
report of the majority as the determination by the 
committee under the terms of the Sanad and took 
possession of the land after payment of Rs. 90,383 
to the plaintiffs. The plaintiffs filed the present 
suit to recover compensation at the higher valu- 
ation, or any sum in excess of Rs. 90,383 which 
the Court might think just and proper: Held,, 
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RESUMPTION OF hkm-concU. 

dismissing the suit {i) that it was the understanding 
and within the contemplation of all the parties to 
the Sanad that the determination of the just 
value of the land to he made by a committee 
appointed by Government should be accepted if 
that determination represented the concurrent 
opinion of a majority of the committee ; {ii) that 
the valuation agreed upon by the majority of the 
committee appointed by Government was the 
valuation expressed to be determined and so made 
binding upon the parties to the resumption term 
in the Sanad. Mahomedaly Adabiji v Secbetaey 
or State eoe India (1917). 

I. L. R. 42 Bom. 668 

REVENUE COURT. 

jurisdiction oi — 

See Estates Land Act (Mad. I of 1908), 

s. 26 . . I. L. R. 41 Mad. 121 

REVENUE-PAYING ESTATE. 

See Chaxjkidaei Chakean Lands. 

I. L. R. 45 Calc. 765 

REVENUE RECOVERY ACT (MAD. II OF 
1864), 

SS. 37 (A), 38 and 69— Sale for arrears 

of revenue' — Afplications under ss. 37 {A) and 38 — 
Dismissal by Deputy Collector and Collector — Con- 
firmation of sale, whether final — Application to 
Board of Revenue — Powers of general supervision of 
Board of Revemic — Power to direct Collector to cancel 
sale — Cancellation by Collector — Validity of — Title 
of purchaser, whether a-ffected — Suit by purchaser 
for possession — Lwiitation — Material irregularity — 
Proof of substantial loss — Madras Regulations 

I, 11 of 1803 and Vll of 1828, The plaintiff 
purchased the suit lands in - a revenue 
auction sale held under the Madras Revenue 
Recovery Act (II of 1864). A petition to set 
aside the sale under s. 37 (A) of tho Act was 
filed by the defaulter before the Deputy Collector 
and was dismissed ; another petition under s. 38 (1) 
of the Act was also dismissed by the Deputy 
Collector who confirmed the sale ; the District 
Collector also confirmed the sale ; the first de- 
fendant then filed a petition before the Board of 
Revenue to set aside the sale. The Board of 
Revenue, in the exercise of their powers of general 
supervision, directed the Collector to cancel tne 
sale which was accordingly cancelled by him. The 
plaintiff thereupon instituted this suit to recover 
possession of the suit lands more than six months 
after the order cancelling tho sale. The first de- 
fendant pleaded that the sale was validly cancelled 
by the Collector, that the suit was barred by limit- 
ation under s. 59 of Act II of 1864, and that the 
sale should have been set aside on account of 
material irregularity. Meld, that when a Collector 
is empowered by a statute to pass a certain order, 
it is not open to the Board of Revenue having only 
general powers of supervision over him to direct 
him to pass a special order contrary to that he had 
already passed ; that the order cancelling the sale, 
though purporting to be passed by the Collector, 
was reaUy the order of the Board of Revenue who 
had no power under Act II of 1864 to pass such an 
order; that after an order under s. 38 (3) was 
passed by the Deputy Collector and confirmed by 
the Collector, it became final under that section, 
and neither of them had power under the Act to 
pass any further order ; that the suit was not 


REVENUE RECOVERY [ACT (MAD. II OF 
1864) — conoid. 

SS. 37 (A), 38* and 69—conclcL 

barred by limitation as s. 59 of Act II of 1864 was 
not applicable for the reason that the order com- 
plained of was passed wholly wdthout jurisdiction 
and not under any power conferred by the Act ; 
and that, on the merits, the sale should not have 
been set aside, as no substantial loss was proved 
to be due to the irregularity. Sundakam Ayyan- 
GAB V. Ramaswabii Ayyangae (1918). 

I. L. R. 41 Mad. 955 

REVENUE SALE. 

Notification — “ Officiall 

Gazette ” — Calcutta Gazette — Government Vernacular 
Gazette — Bengal Land Revenue Sales Act {XI of 
1859), ss. 6, 33. The “ Official Gazette ” in which 
by s. 6 of Act XI of 1859 a notification is to be 
pubhshed of the revenue sales therein referred to, 
is the Calcutta Gazette. A sale is not “ contrary to 
the provisions of this Act ” within s. 33 by reason 
of no notification having been pubhshed in a Gov- 
ernment Vernacular Gazette circulating in the 
locality. Shaefuddin Hossain v. Radha Ohaean 
Das (1918) . . L. R. 46 I. A. 205 

REVENUE SALE LAW (ACT XI OF 1859). 

See Chadkidaei Chakean Lands. 

I. L. R. 45 Calc. 766 

ss. 31, 63 — Estate left in arrear and 

purchased by proprietor benami at .revenue sale — 
Encumbrancers, if can demand satisfaction from both 
surplus sale-proceeds and the mortgage property — 
Court's power on appeal to grant relief in favour of 
party who did not appeal — Civil Procedure Code 
{Act V of 1908), ss. 107, 151 and 0. XLl, r, 33— 
Estoppel by conduct in suit — Fraud, punishment ^of. 
During the pendency of a suit by B to enforce a 
mortgage upon a revenue-paying estate, the mort- 
gagor deliberately let the property fall into arrear, 
which being sold under Act XI of 1859 was pur- 
chased by tho mortgagor in the benami of another. 
A suit was then brought by K to enforce a prior 
mortgage over the property’*, in which (not being 
presumably aware of the real character of the sale) 
he claimed a decree for payment of his dues out 
of the surplus sale-proceeds. Before this suit was 
decreed, B (whom K had joined as a party in his 
suit) brought a suit in which he alleged the pur- 
chase at the sale for arrears of revenue to have 
been benami by the proprietor and claimed a decree 
either for setting aside the sale or for a declaration 
that his mortgage should remain valid and operative 
against the estate. In view of this suit, the Court, 
whilst decreeing K^s suit as prayed, further ordered 
that in the event of the sale being set aside, the 
mortgage monies, interest and costs due- to K 
should be realised by the sale of the mortgaged 
property. B appealed against this decree and this- 
appeal was heard in the High Court along mth ap- 
peals against B preferred from decrees obtained by 
him in his suits, by one of which his allegations as 
to the real character of the imrcliase at tho revenue 
sale had been found proved, whilst tho other liad 
given him the usual mortgage decree. All three 
appeals were dismissed, but at tho instance of the 
mortgagor, the High Court varied the decree in Els 
suit by setting aside the direction that his mortgage 
monies should be paid out of the surplus monies of 
the revenue sale. Upon fui’thor appeals to the 
Privy Council, the mortgagor urged inter alia, that 
B was estopped by his conduct as defendant in 
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EEVENUE SALE lAW (ACT XI OF 1859)— 

condd* 

SS. 31, 53 — concld. 

suit from" questioning the sale under Act XI of 
1859, and B urged that K not having appealed to 
the High Court, the decree of the lower Court 
could not he varied in the manner stated ; and also 
that K was, in spite of what was found as to the 
real character of the sale, entitled to be satisfied 
out of the proceeds of the sale, so that in case K 
was entirely paid off out of the sale-proceeds, B 
would have a more abundant security in the mort- 
gaged property to satisfy his decree. Edd, that 
s. 63 of Act XI of 1869 distinctly contemplates 
purchase of property by a recorded proprietor, and 
the only effect of the finding that the purchase 
was henami by the proprietor was that, so far as 
the encumbrances were concerned, the sale was of 
no effect, and that, therefore, the direction of the 
High Court in K'’s suit was in accordance with the 
law. That the High Court bad abundant powei 
to give that direction, notwithstanding that K did 
not appeal, under ss. 107 and 151 of the Civil Pro- 
cedure Code and 0. XLI, r. 33 thereof, the Couit 
having had authority under the first-mentioned 
provision, if necessary, to take additional evidence. 
That B w'ho had no power of controlling the foim 
of K's suit and did not appear to have taken any 
step therein irrevocably asserting his intention to 
rely on the sale and not impeached the vhoie pro- 
ceedings, was not estopped from claiming the reliefs 
which he prayed for in his suit to set aside the sale. 
That if the sale had in fact been to a stranger, the 
encumbrances would have been transferi'cd to the 
sale-proceeds, since the purchaser would obtain a 
title free from encumbrances. It is not right to 
punish a man for fraudulent behaviour by making 
him suffer other penalties than those which are the 
direct consequence of his fraud. Taki^sI Chakai^ 
Sakkar V Bishxjn Chakd (1917). 

S2 C. W. N. 505 

g. 5g — CoUecior's peon starting the 

bidding according to c^tslcm by bidding one rupee — 
Subsequent bids Jailing short of arrears — Collector ^ if 
may legally buy property for the highest bid — Irre- 
gularity or illegality — Ss, 6 and 7”^Notices signed 
by Sub-Deputy Collector, if vitiates sale. Where a 
revenue-paying estate in arrears having been put 
up for sale, the peon, a Government official, 
started the bidding according to custom as a 
matter of form by bidding Re. 1, and, thereafter, 
other people having bid for the property, the highest 
bid came up to Rs. 68, which being less than the 
amount in arrears, the Collector purporting to act 
under s. 68 of Act XI of 1869 purchased the pro- 
perty for the highest amount bid : Held (by the 
majority), that this was a different case from 
Ealimannessa Chowdhuruni v. The Secretary of State 
for India, 1, L, B, 31 Calc. 1036 ; 3 C, W. N, 880, 
and the purchase by the Collector was not 
in contravention of the letter or the spirit of s. 68 
of the Revenue Sales Act. The fact that the notices 
under ss. 6 and 7 of the Act were signed not by 
the Collector or other officer authorised to hold 
sales but by a Sub-Deputy Collector on behalf of 
the Collector did not vitiate the sale. Ameita 
Ial Roy v. Secretary oe State for Iebia (1918). 

22 C. W. N. 769 

REVERSIONARY HEIR. 

See LiMiTATi 03 <r Act (IX of 1908), Sce. 1, 
Arts. 141, 144. 

1. L. R. 42 Bom. 714 


REVERSIONARY TRUST. 

See Will . . L. R. 45 I, A. 257 

REVERSIONER. 

See Declaratory Decree. 

I. li. R. 45 Calc. 510 

See Hieltj Law— Joirt Family. 

I. L. R. 42 Bom. 69 

See Hieltj Law— Reversioeer. 

See Ljmitatice Act (IX of 19C8), Sen. L 
Art. 125 . 1. L. R. 41 lifad. €E9 

relirquislmeit of right of suit by — 

Sce REGISaEATICE AcT (XVI OF KCS), 
s. 17 . . 1. L. R, 40 All. 384 

EEVIRSICNER’S COKSIKT. 

Sce Hielij Wilcw. 

1. L. R. 42 Bern. 719 

REVIEW. 

See L3M1TATIOK Act (IX of 1908), ss. 

6, 14 . . L L. R. 42 Bern. 295 

See Possessory Suit. 

I. L. R. 45 Calc. 519 

Brccedure and Practice 

— Discovery of nav and irnperieni maiier of evidence 
— Character of evidence — Trial cf isstic — Appeal 
against ader granting rcvien — Civil Procedure Cede 
(Act V of 1908), 0. XLin, r. 1 (tv ) ; 0, XLTII, 
ir. 1, 4, 7, 8. The plaintiff’ obtained a decree in a 
suit instituted against the defendant. Subse- 
epienlh’’ the defendant apphed for a icview of the 
clecree on the ground of the discoveiy of new’ and 
important matter of evidence w’hich was not within, 
his knowledge and could not be produced by him 
at the trial, and obtained a Rule calling upon the 
plaintiff to show’ cause why the said decree should 
not he review’ed and w^hy this suit should not be set 
down on the peremptory list of suits for hearing. ' 
Upon the Rule coming on for hearing, the Court 
directed an issue to be tried as to the new and 
important matter discovered after the judgment 
in this case. This issue having come on for trial, 
the Court decided the issue in favour of the de- 
fendant and the Rule was made absolute. Eeld, 
that this application for review was not granted in 
contravention to r. 4 of 0. XLVII of the Civil 
Procedure Code, and it was not possible for the 
Court on this appeal to say that the learned Judge 
ought not to have made an order for review. Edd, 
also, that the additional evidence was of such an 
unsatisfactory nature and it came into existence in 
such an unsatisfactory way and the learned 
Judge was apparently in such doubt as to 
whether it should be accepted, that it ought not 
to be taken as sufficient to overrule the distinct 
and clear opinion which he had formed. Per 
SARBERSOFr, C.J, It is most important that there 
should he some finality in the trial of cases, and 
the greatest care ought to he exercised in granting 
a review, when that review is asked for upon the 
allegation that fresh evidence has been discovered 
since the judgment was given. In an ordinary 
case where the appeal is on a question of fact, 
where the learned Judge of the Court of first 
instance has heard and seen the witnesses and has 
come to a conctusion upon the question of fact 
upon the evidence on the one side and on the other, 
there is a very great onus upon the shoulders of 
the appellant when he comes to this Court and 
asks it to overrule the decision of the learned 
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. BEVIEW— 

Judge upon the question of fact. Per Mookebjee 
J. Under 0. XLVII, r. 7, an order granting an 
application for review may be attacked by way of 
appeal on the ground that the application has been 
granted on the ground of discovery of new evidence 
without strict proof of the applicant that such new 
evidence was not within his knowledge or could not 
be adduced by him when the decree was passed. 
Nain’Dalal Mullick V . Panchakan Mukekjee 
(1917) . . . . I, L. R. 45 Calc. 60 

REVIEW OF JUDGMENT. 

See Civil Peocellbe Code (1908), 0. 
XLVII, r. 7 . L L. R. 40 All. 68 

REVISION. 

See Civil PEOCEnrEE Code (1908), s. 115. 

I. L, R. 40 All. 674 

See Civil Pkoceduee Code (1908), 0. 

XXI, E. 95 . I. L. R. 40 All. 216 

See Civil Peoceduee Code (1908), 0. 
XXIII, E, 1 ; S. 115. 

I. L. R. 40 All. 612 
See Civil Peoceduee Code (1908), 0. 
XLIV, B. 1 .1, L. R. 40 All. 381 

See Ceiminal Peoceduee Code, ss. 107, 
125, 438 . , I. L. R. 40 AU. 140 

See Ceimestal Peoceduee Code, s. 145. 

I. L. R. 40 All. 364 
See CEIIVII2TAL Peoceduee Code, ss. 439, 
476 . . . I. L. R. 40 All. 144 

See Legal Peaotitionees Act (XVIII 
of 1879), s. 36 I. L. R. 40 All. 153 

See Limitation . I. L. R. 46 Calc. 94 

See Pkovincial Small Cause Couets 
Act (IX OF 1887), Sen. II, Aet. 31. . 

I, L. R. 40 All. 666 

Civil Procedure Cede 

{Act y of 1908), 8, 115 — Government of India Act of 
1915, s. 107 — Difference of opinion in a Divisional 
Bench in disposing of a Rule — Appeal under s, 15, 
Leiiers Patent, if lies. Judgment- debtor whoso 
two-thirds share of a putni was sold in execution 
of his landlord’s decree for rent and purchased by 
the owner of the remaining one-third of 
the piitni applied to have the sale set aside 
under 0. XXI, r. 90, alleging, inter alia, that 
the value of the property sold was deliberately 
underestimated and the property sold at an in- 
adequate value. The Munsif upheld both objec- 
tions to the sale and set it aside, but the District 
Judge on appeal restored it holding that the value 
fetched was not seriously inadequate. To this 
conclusion the District Judge was led by assuming 
that what was sold was only one-third and not 
two-thirds of the puini and that the purchaser was 
a stranger. On an application for revision, the 
Judges of the Division Bench (N. R. Chatteejea 
and Mullick, JJ.) differing in opinion, the order 
of the seinior Judge setting aside the order of the 
District Judge and remanding the case prevailed. 
Meld, per Cueiam, that a further appeal lay under 
s, 15 of the Letters Patent. Held (by the majority 
Teunon, J., contra) (affirming Mullick, J.), that 
this was not a case for interference in revision, for, 
although the District Judge made a grave mistake 
'Of fact, the failure of justice was not due to a fault 
of procedure such as is contemplated by s. 115, 
ol. (c), of the Civil Procedure Code, nor was it a 


REVISION— 

case for interference under s. 107 of the Govern- 
ment of India Act, as this mistake could have been 
corrected by an applicatian for review. Per 
Teunon, J. (agreeing with X. R. Chatteejea, J.). 

■ — The District J udge having in this case set himself 
to value not the property sold but an entirely 
different property the error was not one 
of fact only, and the High Court should 
interfere. Chandea Kishoee Roy Choudhuey 
V . Basaeat Ali Chowdhuey (1917). 

22 C. W. N. 627 

REVISION SURVEY. 

See Land Revenue Code (Bom. Act V 
OF 1879), s. 48, 

I. L. R. 42 Bom. 126 

RIGHT OF SUIT. 

See Paeties . I. L. R. 45 Calc. 862 
RISK NOTE. 

^ Form “B” — 

See Railways Act, 1890, s. 72 (2). 

22 C. W. N. 622 

RIVER 

right to bed of — 

See Geant . I. L. R. 41 Mad. 84D 


s 

SALE. 

See CouET Sale. 

See Sale of Goods. 

See Agea Tenancy Act (II of 1901), 
ss. 10, 20. .1. L. R. 40 All. 446 

See Chaukidaei Chakaean Lands. 

I. L. R. 45 Calc. 765 
See Conteact . I. L. R. 42 Bom. 344 
See Conteact Act (IX of 1872), s. 70.^ 
I. L. R. 40 AIL 555 
See Limitation Act (IX of 1908), Sch. I, 
Aet. 44 . I. L. R. 42 Bom. 626 

See Limitation Act (IX of 1908), Sch, 
I, Aet. 116 .1. L. R. 40 AIL 605 

See Peivate Sale. 

I. L. R. 45 Calc. 779 

by prior mortgagee — 

See Moetgagb . I. L. R. 45 Calc, 702 

suit for, on a mortgage — 

See Civil Peoceduee Code (1908), 0. 
XXXIV, EE. 4, 5 and 10. 

I. L. R. 40 AH. 109 
See Civil Peoceduee Code (1908), 0. 
XXXIV, E. 5 ,1. L. R. 40 AIL 20 

1 . Bengal Tenancy 

Act {VlII oflSSS) — Sale of tenancy — Status of the 
decree-holder — Effect of the cessation of interest 
(partial or entire) of the landlord. Where the decree- 
holder continued to be the sole landlord at the date 
of the application for execution of the decree and 
an his character as landlord decree-holder took the 
necessary steps for the sale of the under-tenure in 
conformity with the statutory provisions, the effect 
of the execution sale is to pass the under-tenure to. 
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the purchaser, even though the decree-holder has 
lost his interest as landlord before the actual sale. 
Forbes v. Maharaj Bahadur Singh, I, L. B. 41 Calc, 
926, distinguished. Hem Chunder Bhunjo v. Mon 
Mofiini Dassi, 3 C. W. N, 604, Chhatrapat Singh v: 
Gopi Chand Bothra, I, L, B, 26 Calc. 750, 
Srimant Boy v. Mahadeo Mahata, I, L. B. 31 
Calc. 550, Khetra Pal Singh v. Kritarthamoyi 
Dassi, I. L. B. ^3 Calc. 566, Prafulla v. 

N asihannessa, 24 C. L. J. 331, referred to. 
-Syedtoitesa Khattjn V. Abheuddi (1917). 

1. L. E. 45 Calc. 294 

2. Date of sale, 

luhether date of confirmation — Bengal Tenancy Act 
(VIII of 1885), ss. 167, 169. The words “ date of 
sale ” referred to in s. 167 of the Bengal Tenancy ! 
Act mean the date when the sale is confirmed and | 
not the date when the property is actually sold to : 
the purchaser. Matangini Choudhurani v. Sreenath 
Das, 7 C. W. N. 552, referred to. BanJco 
Behary Das v. Krishna Chandra Bhowmich, 

IS C. W. N. 349 ; 18 C. L. J. 170, approved. 
Yusuf Gazi v. Asmat Mollah, 17 C. W. N. 440, 
dissented from. Nakba Lal Baneejee v. Usiesh 
Chai^bea Das (1917) , L L. R. 45 Calc. 151 

SALE-DEED. 

See Lbiitation Act (IX of 1908), Sen. I, j 

Aet. 91 . .1. L. E. 42 Bom. 688 

SALE IN EXECUTION OF DECREE, | 

See Attachment befoee Judgment. { 

I. L. R. 45 Calc. 780 

SALE OF GOODS. I 

1. — Vendor and ‘inir- ; 

chaser — 0. 1. F. contract — Payment to be made after \ 
goods had been landed — Breach of contract — Failure \ 
of vendors to deliver bill of ladhig or goods — Contract 
of affreightment — Property consigned on enemy vessel^ 
— War declared whilst cargo at sea — Capture of 
vessel and cargo — Adjudication by Prize Court — 
Co7idemnation of vessel — Belease of cargo — Effect of 
war on executory contract — Impossibility of perform- 
ance — Void contract — Contract Act (IX of 1872), 
s. 56. On the 2nd February 1914, the defendant 
firm agreed to sell to the plaintiffs 160 tons of basic 
steel bars under a c. i. f. contract, free Hooghly. 
The shipments were to be made in June, July and 
October and delivery to be completed within three 
days from the date of the landing of the goods. 
Furthermore, it was agreed between the parties 
that 45 days’ credit from the date of the delivery 
of the goods "should he allowed to the plaintiffs. 
In respect of the July shipment, the goods which 
consisted of partly Belgian and partly German 
manufacture, were shipped on the 2nd Juij^, 1914, 
from Antwerp per s.s. Steinturm, a German stea- 
mer. On the 4th August, 1914, when war was 
declared between England and Germany, the s.s. 
Steinturm was at sea. She was subsequently cap- 
tured with her cargo by a British cruiser and taken 
to Colombo for adjudication. The Prize Court 
condemned the vessel but released the cargo, 
which was brought to Calcutta at the expense 
of Government. The Government, thereupon, 
notified the vendors that the goods had arrived 
and the latter immediately communicated with the 
purchasers asking them to take delivery of the 
goods on payment of certain extra charges to 
Government. The plaintiffs having refused 
to do so, the goods were sold by the 
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defendants on purchasers’ account and risk.. 
In a suit for breach of contract and for 
damages : Held, that the variation of the 
terms as to the time of payment did not alter the 
nature of the contract as a c. i. f. contract. Heldr 
also, that it was an implied part of the contract of 
the 2nd February, 1914, that the defendants should 
procure a contract of afiireightment under which 
the goods would be delivered in the Hooghly. 
Held, also, that the contract between the plaintiffs 
and the defendants included the performance of an 
act (viz., the procuring of the contract of affreight- 
ment under which the goods would be delivered in 
the Hooghl 3 ^) which after the contract was made 
become impossible by reason of the outbreak of 
war, within the meaning of s. 56 of the Indian, 
Contract Act and consequently the contract of the 
2nd February 1914, was void. Madhoham 
Huhdeo Das v. G. G. Sett (1917). 

I. L. R. 45 Calc. 28 

2. Contract under 

C. I. F. tarns — Policy of insurance omitted from 
shipping documents — Paymeiit made under mistake 
—Baiih remlttmg the money to the drawer — InsUmc- 
tions by drawee to tviihhold payment after remitfmice 
— Liability of the Ba^ih as agent — hidian Contract 
Act (IX of 1872), s. 72 — Esto^^pel — Posting of a 
demand draft, whether equivalent to payment. In 
May 1915, the plaintiff entered into two contracts 
under c. i. i. terms with one P. VeHa for supply 
to him of certain goods. P. Vella drew a demand- 
draft on the plaintiff and endorsed it over for collec- 
tion to the Anglo-Eg 5 q)tian Bank, Ltd., Malta, who 
in turn endorsed it to the defendant Bank at 
Aden. On August 10, 1916, the plaintiff was in- 
formed by the defendant Bank that the latter held, 
a demand draft upon him and would deliver ship- 
ping documents to him on payment of the draft. 
On xlugust 12, 1915, the plaintiff paid the amount 
due on the draft and removed from the Bank 
certain shipping documents among which on 
inspection at his office the plaintiff failed to dis- 
cover the policy of insurance. On discovery of 
this omission, the plaintiff wrote to the defendant 
Bank on August 13, 1915, stating that the draft 
had been honoured under a mistake and reciuested 
the Bank not to pay the amount of the draft to 
the drawer of the bill, and in case the remittance 
had already been made to cable at the plaintiff's 
expense instructions to withhold payment. The 
defendants having refused to stop payment of the 
sum paid by the plaintiff the latter filed a suit 
claiming refund of the money. The defendant 
Bank replied that they were acting merely as agents 
for collection on behalf of the Angio-Egyptian 
Bank at Malta through whom the demand draft 
was received ; and that they having given telegra- 
phic intimation of the receipt of money to their 
principal on the 12th August, that is, before the- 
receipt of the plaintiff’s letter of the 13th idem 
were unable to do anything further in the 
matter. The plaintiff’s suit was dismissed by 
the jJudge at Aden. He appealed to the 
Resident’s Court and pending the appeal a 
reference being made to the High Court, Bombay, 
under s. 8 of the Aden Act II of 1864, for consider- 
ation of questions inter alia (i) whether the money 
was paid by^ plaintiff to the defendant Ba:i^ under 
a mistake of fact as to the documents delivered in 
exchange therefor ; (ii) whether the defendants 
could and should have stopped payment of the 
price as instructed by the plaintiff ; (iii) whether 
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•the defendant Bank acted as principals or agents 
in collecting the price of goods ; (iv) whether if 
defendants acted as agents in collecting the price 
of the goods they had any better rights than the 
sellers P. Velhi ; (v) whether in the circumstances 
the plaintiff was entitled to repayment of the price 
from the defendants under s. 72 of the Indian 
Contract Act, 1872. Held, (1) that the money was 
paid by the plaintiff to the defendant Bank under 
a mistake of fact ; (2) that although the posting 
of the draft was neither payment nor an act so 
prejudicing the defendant Bank that it would be 
inequitable to require them to refund yet in view 
of ^ the telegraphic intimation to the defendant’s 
principals at their express request to the effect 
that money had been paid by the plaintiff, he (the 
plaintiff) was estopped having regard to the peculiar 
relation of the parties and, therefore, the defendants 
could not, nor should they have stopped payment 
of the price as instructed by the plaintiff ; (3) that 
the defendant Bank were mere agents ; (4) that 
the defendants had higher rights than P. Vella in 
consequence of estoppel arising from plaintiff’s 
conduct ; (5) that the plaintiff would not be entitled 
to repayment under s. 72 of the Indian Contract 
Act, 1872, as that section should be read subject 
to the law of estoppel and in view of the facts in 
the present case there was a clear case of estoppel. 
Deutsche Bank (London Agency) v. Beriro ds Go, 
73 L, T, 669, referred to. Shugan GKand v. The 
Govt. A’'.- IF. P, I. L, R. 1 All. 79, dissented from, 
Solomon Jacob v. The National Bank of India. 
Ltd,, Aden (1917) . I. L. E. 42 Bom. 16 

SALT WORKS. 

See Assessment I. L. R. 42 Bom. 692 

SANAD. 

See Resumption of Land. 

I. L. R. 42 Bom. 668 

SANCTION. 

See Ceiminal Peoceduke Code (Act V 
OF 1898), s. 195. 

I. L. R. 42 Bom. 281 

SANCTION FOR PROSECUTION. 

See Ceiminal Peoceduke Code, s. 4. 

I. L. R. 40 All. 641 

See Ceeminal Peoceduke Code, s. 195. 

See Ceiminal Peoceduke Code (Act V 
OF 1898), SS. 197, 210, 215. 

I. L. R. 42 Bom. 172 

1, “ 0 o -w 7* r’— 

” OaurtoJ Jiistice ” — Calcutta Improvement Tribunal, 
whether a “ Court ^‘‘^Criminal Procedure Code (Act 

V oflSOS), s. 195 — Calcutta Improvement Act (Beng. 

V of 1911), SS, 70, 71 (a), (c) and 77, as atnended by 
the Calcutta hnprovement (Appeals) Act (XVIll of 
1911) — Bvidence Act (I of 1872), s. 3. The word 
“ Cburt ” in s. 195 of the Criminal Procedure Code 
has a wider meaning than “ Court of Justice ” 
under s. 20 of the Penal Code, and includes a 
tribunal entitled to deal with a particular matter 
and authorized to receive evidence bearing thereon 
in order to enable it to arrive at a determination 
upon the question, Raghoobuns Sahoy v. Kalcil 
Singh, I, L. R. 17 "Calc. 872, and Ghandi Char an 
Qiri V. Godadhar Pradhan, 22 C* W, N, 165, 
referred to. The Tribunal constituted by the 
Calcutta Improvement Act (Beffg. V of 1911), as 
.amended by the Calcutta Improvement (Appeals) 
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Act (XVIII of 1911), is a “ Court,” within the mean- 
ing of s. 195 of the Criminal Procedure Code, Hari 
Pandurang v. Secretary of State for India, L L. R, 
27 Bom. 424, distinguished. Nanda Lal Gang- 
ULi V. Khetka Mohan Ghosb (1918), 

I. L. R. 45 Calc. 585 

2. ^ Sanction by 

Deputy Collector in appraisement proceedings — No 
appeal from orders in such proceedings — Jurisdiction 
— Subordination of such Deputy Collector to the 
District Judge or Commissioner of the Division — 
Bengal Tenancy Act (VIII of 1885), ss. 69 and 70 — 
Criminal Procedure Code (Act V of 1898), s, 195 
(^)» {^) (b) (c). A Collector, or a Deputy Collector 
exercising the powers of a Collector, under ss. 69 
and 70 of the Bengal Tenancy Act (VIII of 1885), 
is a “ Court ” within s. 195 of the Criminal Proce- 
dure Code. Raghoobuns Sahoy v. Kokil SiJigh, 

I. L. R. 17 Calc. 872, followed. Abdullah Khan v. 
Emperor, I. L. R. 37 Calc. 52, referred to. Pro- 
ceedings under s. 69 of the Bengal Tenancy Act 
are civil in nature, and the Court of the Deputy 
Collector acting thereunder is subordinate to that 
of the District Judge under s. 195 (7). Per Chitty 

J. S. 195 (7) (c) is intended to apply only where 
no appeal lies from any decision of a particular 
Court, and not where a particular order is non- 
appealable. Appeals from the Collector under the 
Bengal Tenancy Act, do not ordinarily lie to the 
Commissioner of the Division. In some cases they 
lie to him, and in others to the Civil Court. The' 
Collector, in proceedings under ss. 69 and 70 of 
the Act by reason of s. 195 (7) (b) of the Criminal 
Procedure Code, is subordinate to the Court of the 
District Judge. Per Riohakdson, J. Cl. (c) 
includes both a particular case or class of cases in 
which no appeal lies, and a Court from which no 
appeal lies in any case. Nibarun Chandra Chakra- 
harty v. Ahshoy Kumar Banerjee, 21 C. IF. N. 948, 
referred to. Per Chitty J. The words “ Principal 
Court of Original Jurisdiction ” do not refer to a 

j Court of any particular class, but to a Civil Criminal 

I or Revenue Court according to the nature of the 
case in which the question of sanction arises, 
Ajitdhia Prasad v. Ram Ball, I. L. R. 34 All. 197, 
referred to by Richardson, J. Chandi Chakan 
Giki V. Gadadhar Pradhan (1917). 

I. L. R, 45 Calc, 336 

. SANCTION OF GOVERNMENT. 

See Lottery . L L. R. 42 Bom, 676 
SARBARAKARS. 

in Khurdah — 

See Land Tenure L. R. 45 1. A. 246 
SEARCH-WARRANT, 

issue of— 

See Criminal Procedure Code, ss. 96, 
98 . . . 22 C. W, N. 719 

— S ear ch-ivar rant for 

production of a person confined — Form of warrant-^ 
Use of warrant prescribed in Form VIII, Sch. F— ' 
Legality of warrant — Criminal Procedure Code (Act 
V of 1898), s. 100. It is immaterial what form is 
used for a search-warrant under s. 100 of the 
Criminal Procedure Code, provided that the sub- 
stance of it complies with the requirements of the 
section. A search-warrant in-tended to be issued 
xmder s. 100 of the Criminal Procedure Code, and 
drawn up in accordance with Form VIII, Sob. V, 



( 281 ) 


DIGEST OF CASES. 


( 282 ) 


SEARCH-WARRANT— 

relating to search-warrants under ^s. 96, but with 
alterations adapted to meet the requirements of 
the former section, is legal. Gurameah v. King- 
Emperor, 16 C. W. N. 336, approved. BisuEaUar 
V. Emperor, 11 C, W, N. 836, distinguished. 
Legal Remembrancer v, Mozam Molla (1918). 

I. h. R. 45 Calc. 905 


SECOND MORTGAGE. 

Bee Mortgage . I. L, R. 45 Calc. 702 
SECURITY. 

See Succession Certificate Act (VII of 
1889), ss. 7 AND 9. 

I. L. R. 40 All. 81 

SECURITY FOR COSTS. 


SECOND APPEAL. 

See Civil Procedure Code (Act V of 
1908), s. no, 0. XLV, R. 5. 

I. L. R. 42 Bom. 609 

See Custom of Usage. 

I. L. R. 45 Calc. 285 

See Possessory Suit. 

I. L. R. 45 Calc. 519 

construction of document — 

See Contract . I. L. R. 42 Bom. 344 

interference by High Court, on — 

See Evidence Act (I of 1872), s. 58. 

I. L. R. 42 Bom. 352 

1 , High Court, if can 

Bee whether case decided by lower Court on surmise 
and conjecture. It is open to the High Court in 
second appeal to see whether the lower Appellate 
Court has, as alleged, decided the case not on 
evidence but on surmise and conjecture. Dhru- 
RADA Chandra Koley v. Hari Nath Singh (1918). 

22 C. W. N. 826 

3. point, taken 

in second appeal, if to be allowed — New point of law 
involving questions of fact, if can be taken for the 
first time in second appeal^Bengal Tenancy Act 
(VIII of 1885), s. 29, if can be applied in second 
appeal, where there is no finding by the lower Courts 
as to whether the tenant is an occupancy raiyat. 
Plaintiff sued for rent at ‘Rs. 48 per year on the 
basis of a k'abuUyctt, according to the terms of which 
a remission of Rs. 15 per year was to be allowed 
till the expiry of the lease and after which plaintifi 
would be entitled to realise at the full rate of Rs. 48. 
The suit was brought for rents of years after the 
expiry of the lease and defendant pleaded that the 
plaintiff had waived liis right to realise at Rs. 48, 
by continuing to realise at the old rate even after 
expiry of the lease. On second appeal to the High 
Court a new point was taken that the lease was a 
mere device to evade the provisions of s. 29 of the 
Bengal Tenancy Act. Held, that it was not right, 
in second appeal, to allow a point to be taken which 
was not taken in either of the lower Courts and 
which involved two questions of faett First, it had 
to be shewn that the defendant was an occupancy 
raiyat, and even if that were shewn, it would 
further have to be proved that the contract 
was a mere device to evade the provisions 
of the statute. Jadab Chandar Moulik v, 
Manus Sarkar (1917) , . 22 0. W. N. 156 

3 . Pleadings of both 

parties found false — Different facts found by lower 
Appellate Court on evidence — Second appeal, High 
Court, if should proceed on pleadings^ Where the 
^ lower Appellate Court found the oases set up by 
Loth parties to be false ; Held, on second appeal, 
that the High Court should proceed not on the 
pleadings but on the facts found. ' Ram Naresh 
Ojha V, Gouri Shankar (1917). 

22 C. W, N. 149 


— Appeal in formd 

pauperis — Civil Procedure Code (Act V of 1908), 
0, XLl, n. 10, not applicable to pauper appeals — 
Security should not be demanded. The plaintiff 
having obtained a decree in the lower Court, the 
defendant appealed and applied for leave to appeal 
in formd paupires. The application was granted. 
The defendant-appellant, however, resided out of 
British India and was not possessed of sufficient 
immoveable property in British India. The plaint 
iif-respondent having demanded security for costs 
incurred in the lower Court and costs of the appeal 
under O. XLI, r. 10 of the Civil Brocedure Code, 
1908. Held, that the general provisions relating 
to appeals in 0. XLI, r. 10, Civil Procedure Code, 
1908, did not apply to pauper appeals so 
as to impose upon the Court the duty of 
demanding security from a pauper appellant, who 
having been found to be a pauper ex liypothesi 
could not give security. WilU v. St, John, [1910\ 
1 Ch. 701, followed. Khemraj Sheikrishnadas 
V, Kisanlala Surajmal (1917). 

I. L. R. 42 Bom. 5 

SECURITY FOR GOOD BEHAVIOUR. 

See Criminal Procedure Code, vSS. 110 (/) 
A^'D 117 . . I. L. R. 40 All. 372 

See Criminal Procedure Code, ss. 110, 

123 . . . I. L. R. 40 All. 39 


SECURITY TO KEEP THE PEACE. 

See Criminal Procedure Code, ss. 107, 
125, 438 . . I. L. R. 40 All. 140 

SELF-ACQUIRED PROPERTY. 

blending of — 

See Hindu Law — Joint Family. 

I. L. R. 45 Cale. 733 

SERVICE OP NOTICE. 


— onus of — 

See Public Demands. 

I. L. R. 45 Calc. 496 


SET-OFF. 


See Civil Procedure Code (Act V of 
1908), s. 70, 0. XXI, R. 72. 

I. L. R. 42 Bom. 621 


SETTLEMENT PROCEEDINGS. 

See Wajib-ul-aez. 

I. L. R. 45 Calc. 793 

SHAREHOLDER. 

See Preference Shareholders. 

See Companies Act (VI of 1882), ss. 45, 

58 . . I. L. R. 42 Bom. 695 

See Company . I, L. R. 42 Bom. 264 

SHARES. 

' pledge of — 

See CosiPANY . I. L. R. 42 Bom. 159 
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BEAREB—concld/ 

See Administeation. 

I. L. R. 45 Calc. 653 

1, Transfer hy a 

^person in possession — Judicial possession — Posses- 
sion for a particular purpose — Contract Act {IX of 
1 S 72), s. 108 — Bond fide purchaser for value — Share 
certificate with blank transfer deeds, tvhether negoti- 
able — Usage. The defendant Bank bought 25 
jute shares for one of their constituents which 
consisted of the share certificate and a blank 
transfer- deed signed by the registered holder which 
were made over by the officer in charge of their 
Safe Custody Department to the Head Clerk of 
that Department in usual course. The clerk 
fraudulently disposed of them to Sham Das Sil, 
who again sold them to other persons. The plaint- 
ifi firm bought them from the defendant firm of 
Baijnath Champalall. Both the plaintiff firm and 
the defendant firm were bond fide purchasers for 
value. Held, that the Head Clerk was not in 
possession of the shares within the meaning of 
s. 108 of the Contract Act and that the plaintiffs 
acquired no title in them.' Held, also, that the 
share certificates with blank transfer deeds signed 
by the registered holder were not negotiable in- 
struments. Roop Chand Jankidas v. The 
NAT ioiirAL of India, Ld. (1918). 

22 C. W. N. 1042 

2. Transfer by a 

person in possession — Contract Act {IX of 1872), 
s. 108 — Obtaining possession by fraud — Transfer to 
a bond fide purchaser for value — Negotiability by 
custom — Share certificate with blank transfers, whether 
negotiable — Negotiability by estoppel — “ Goo^sf^ 
meaning of — Bemedy of the bond fide purchaser for 
value — Costs^ Share certificates accomj)anied by 
transfer deeds endorsed in blank by the registered 
holder are not negotiable. Before an instrument 
can be considered negotiable it must be in a form 
which renders it capable of being sued on by the 
holder of it pro tempore in his own name and it 
must be by the custom of trade transferable, like 
cash, by dehvery. The right principle to adopt 
with reference to such blank transfers duly signed 
by the registered holder of the shares is to hold 
that each prior holder confers upon the bond fide 
holder for value of the certificate for the time being 
an authority to fill in the name of the transferree 
and is estopped from denying such authority ; and 
to this extent, and in ths manner, but no further, 
he is estopped from denying the title of such holder 
for the time being. The plaintiff firm claimed to be 
the owners of 25 ^ute shares which they purchased 
from the defendant L on the 7th May 1917 and 
got their names registered in the books of the 
Company. At the^ time of the sale the plaintiff 
obtained possession of the certificate for the said 
shares and a blank transfer deed signed by the 
registered holder. The defendant L bought the 
said shares from one U who fraudulently obtained 
possession of them from the defendant S who was 
the owner of the said shares. It was not clear what 
was the nature of the transaction between the 
defendant L and U» The purchase by the plaint- 
iff was bond fide and for value. Held, that the 
plaintiff did not acquire any title to the said shares 
and were entitled to the value they paid for them 
from the defendant L with interest. Hazaei Mad 
Shohanlad V. Satis Chandea Ghosh (1918). 

22 C. W. N. 1036 


SCHEDULED DISTRICTS ACT (XIV OF 1874). 
rr, 8, 16— 

See Agency Rules op Godavaei Dis- 
TEICT . . I. L. R. 41 Mad. 325 


SHIPPING DOCUMENTS. 

See C. I. F. Conteacts. 

1. L. R. 42 Bom. 473 

SIR LAND. 


mortgage of — 


See Centeal Peovinces Tenancy Act 
(XI OF 1898), s. 45, suB-ss. (J), {6). 

L. R. 45 L A. 179 

SLANG TERMS. 

See Misdieection . 

I. L. R. 45 Calc. 557 

SMALL CAUSE COURT. 

See Civil and Revenue Couets. 

I. L. R. 40 All 51 

new trial — 

See Peesidency Small Cause Couets 
Act (XV of 1882), s. 38. 

I. L. R. 42 Bom. 80 

SMALL CAUSE COURT SUIT. 

See Civil Peooeduee Code (1908), s. 24. 

I. L. R. 40 Ail. 625 
Se ^ Peovincial Small Cause Couets 
Act (IX of 1887), Sch. II, Aet. 31. 

I. L. R. 40 All. 142 

SON. 

See Hindu Law — Adoption. 

1. L. R/ 42 Bom. 547 

SPECIAL JUDGE. 

order of — 

See Appeal . I. L. R. 45 Calc. 638 


SPECIFIC PERFORMANCE. 

^ Specific performance of 

unregistered agreement to mortgage on which an 
advance has been paid, tvhether enforceable — Stvanii- 
bhogam, whether lease or mortgage. The plaintiff 
sued for specific performance of an agreement in 
writing but not registered by which the first de- 
fendant agreed inter alia to execute a deed of 
swamibhogam in respect of the suit lands to be 
enjoyed by the plaintiff for twenty years for a 
consideration of Rs. 5,000 which could however be 
repaid at defendants’ option after eight years from 
its date. The plaintiff having advanced about 
Bs. 4,000 and not having obtained possession or a 
mortgage-deed sued for specific performance. The 
first defendant pleaded that the agreement was one 
to execute a lease and as such required registration 
and, not being registered, could not form the basis 
of a suit for specific performance ; he further 
contended that even if the agreement were one to 
execute a mortgage, no suit for specific perform- 
ance to enforce an agreement to grant a mortgage 
was sustainable. Held, that the agreement was 
one to grant a mortgage and as such did not 
require registration; and that a Court will not^*. 
specifically enforce an agreement to lend or borrow 
money whether on security or not ; but where 
money has been advanced either wholly or in part? 
if the debtor is prepared to pay off the advance at 
once, the Court will not decree specific performance, 
but if the borrower is not prepared to pay off the 



( 285 ) 


DIGEST OF OASES. 


( 286 ) 


SPECIFIC PEEPORMANCE— 

advance the Court should decree specific perform- 
ance. South African Territories v. WalUngton, 
[7595] A, G. $09, referred to. Ashton v, Corrigan, 
L, B, IS Eg. 16, and Berman v. Hodges, HB, 16 Eq. 
18, followed. Meeitakshisundaba Mudaliab v. 
Bathitasami PlLIiAI (1918). ^ ^ 

I. L. R. 41 Mad. 959 


SPECIFIC RELIEF ACT (I OF 1877). 

— Suit to recover posses^ 

sion of land premously dealt with under s, 145, 
Criminal Procedure Code. Per Bichaedson, J* 
When a Magistrate’s order is attacked in a colla- 
teral proceeding as ultra vires, it should be ^own 
to have been without jurisdiction in the strict sense 
of the term, and not in the loose sense in which 
that term is sometimes used in proceedings for the 
revision of orders under s. 145, Criminal Procedure 
Code, under the High Court’s powers of superin- 
tendence under s. 15 of the Charter Act (now s, 107 
of the Government of India Act of 1915). When 
an enquiry has been properly entered upon, it is 
not every error which makes the result invahd. 
Before want of jurisdiction can be established^ in 
such a case a vice must be clearly established which 
infects the whole proceeding. Eae Mahamed 
Shaha V. Hey AT Mahamed Saha (1917). 

22 C. W. N. 342 

s. 9-- 


1 . 


See Possessory Sxht. 

I, L. R. 46 Calc. 519 

Suit for recovery 

of immovable property — Construction of 


plaint’-^Suit framed as a suit on title, but also rejer- 
ring to a. 9 of the Specific Relief Act, 1877-^Practice. 
In a suit for recovery of possession of immovable 
property from which the plaintiff alleged that his 
sub-tenants had been ejected by the defendants 
the plaintiff claimed ( ) a declaration of his title 
to, and possession of, the land in suit, (ii) damages 
for dispossession, and (iii) costs. In the body of 
the plaint it was mentioned that the suit was under 
a. 9 of the Specific Belief Act, 1877, and, therefore, 
the full court fees had not been paid,^ At the 
hearing, the plaint was amended by striking out 
the claim for a declaration of title ; but the ola/im 
for damages was retained. Held, on a construction 
of the plaint, that the suit was in substance a suit 
for possession based on title, and should have been 
tried as such, notwithstanding the reference in the 
plaint to s. 9 of the Specific Belief Act. Nazir 
Ahmad v. Abid Ali, 8 A. L. J. 910, referred to. 
Narain Das v. Het Singh (1918). ^ 

I. L. R. 40 All. 637 


2, — — Suit, if lies after 

property attached under Criminal Procedure Code 
(Act y of 1898), s. -146. Where following upon the 
dispossession by defendant of the plaintiff, an, 
order for attachment was made under s. 146, 
Criminal Procedure Code, in a proceeding in respect 
of the same property under s. 145, Criminal Pro- 
cedure Code. HeM, that the plaintiff after tMs 
has no right to relief under s. 9 of the Specific 
Belief Act. Azimhddin Ahmed v. Alahddin 
Bhunja (1917) . . . 22 C. W. N. 931 

S. 21 — Agreement to arbitrate-^Suit^ 

when demand and refusal not proved, if by itself a 
refusal to arhitrate-^ImpUed refusal. W^here two 
days after concluding an agreement to T®fer their 
disputes to arbitration, one of the parties instituted 
a suit and it was urged in defence that ^ the suit 


SPECIFIC RELIEF ACT (I OF IB'fD—concld. 
S. 21 — eoncld. 

was barred by s. 21 of the Specific Relief Act, but 
there was no allegation in the written statement 
that the plaintiff refused to perform the contract 
to refer to arbitration nor was any evidence given 
to prove Such a refusal : Held, per Fletcher, J . 
That the filing of the suit was not a ‘‘refusal” 
within the meaning of s. 21 of the Specific Belief 
Act. Per Shamstjl Httda, J. Neither demand 
nor refusal need be express and both may be 
implied. That the institution of the suit in cir- 
cumstances which showed that plaintiff was deter- 
mined not to go to arbitration amounted to a 
refusal to perform the contract to arbitrate. 
Dinaeandhu Jana v. Durga Prasad Jana (1918). 

22 C, W. N. 362 

S. 23-^ 

See Contract . L L. R. 42 Bom. 344 

42 — Right to play music in public 

street — Whether the declaraion of right can be claimed 
as a right — Civil Court. The plaintiffs, trustees 
of a Hindu temple, brought a suit for a declaration 
under s. 42 of the Specific Belief Act, 1877, that 
they were entitled to play music while going in 
procession past a Mahomedan mosque situated in 
a public street. Held, that the plaintiffs were not 
entitled to have the right to play music in a public 
street claimed and declared as a right. Per 
Heaton, J. The right to use a street as a thorough- 
fare is a right which a Court might properly declare ; 
but the right to pass along a street playing music 
is not a right which the Courts ought to recognise 
in that sense. Venkatesh Appashet v. Abdul 
laDiR (1918) . . L L. R. 42 Bom. 438 


— s. 42, m. (e)— 

See Deolaratoty Decree. 

1. L. R. 45 Calc. 610 

— s. 45 — 


See Design . I. L. R. 45 Calc. 606 


STAMP. 


See Municipal Election. 

I. L. R. 45 Calc. 950 

See Stamp Act (II of 1899). 

See Stamp Act (II of 1899), s’. 62, vSch. I, 

Art. 5 . . L L. R. 40 AU. 19 


on a promissory note executed in 

Hyderabad — 

See Promissory Note. 

I. L. R. 42 Bom. 522 


STAMP ACT (II OF 1899). 

s. 25 — Marupat — Counterpart of lease 

— Document giving a charge on improvements for 
arrears of rent — Stamp duty, whether payable both as 
counterpart and as mortgage. Where a tenant 
executed a marupat in favour of a landlord, agreeing 
therein that the arrears of rent, if any, should be 
a charge on the improvements that might be made 
by him. Held, that a marupat is the counterpart 
of a lease or a deed executed by a tenant promising 
to pay a certain rent, and that the document in 
question must be stamped both as a counterpart 
and as a mortgage. Govindan Nambudiei v. 
Moidin (1917) . . L L. R. 41 Mad. 469 

SS. 40, 57 — Instrument certified by 

Collector to have been duly stamped — Reference by 
Chief Controlling Revenue Authority to High Court 
questioning correctness of Collectors decision — Juris^ 


M 
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STAMP ACT (11 OF 1899) — condd, 

SS. 40, ^1—concld. 

diction. Held, that if a Collector has taken action 
under s. 40, sub-s. {!) (b) of the Indian Stamp Act, 
1899, and, having received the deficient duty and 
the penalty imposed, lias certified under sub-section 
(i) {(i) that tile instrument before him is duly 
stamped the cfi'cct of sub-s. (2) is that the jurisdic- 
tion of the Chief Controlling Revenue Authority 
to refer to, the Pligli Coui't, under s. 57 of the Act, 
the question whether such instrument is in fact 
sufficiently stamped or not is ousted. Reference 
wider Slianp Act. .s\ 57, 1, L. i?. 25 Mad. 752, 
followed. Stamp REii'EUENCE by Boaro oe 
Revenue (1917) . . L L. R. 40 All. 128 

s. 62 ; Sch. I, Art. 5 — Stamp — Petiiion 

to Court iniimaiinij compromise of suit — Agreement. 
The parties to a suit came to terms out of Court, 
and presented a joint petition to the Court stating 
tho terms of compromise arrived at and asking 
that a consent decree might be given in accordance 
therewith. Held, that such petition was to be 
stamped merely as a petition to the Court and did 
not require to lie engrossed on a general stamp. 
Emperor v. Ram Saran Lal (1917)*. 

I. L. R. 40 All. 19 


STANDARD OF PROOF. 

Sec Contempt op Court. 

I, L. R. 45 Calc. 169 

STAND 

See Limitation Act (TX of 1908), Sen. I, 

Art. 124 . . 1. L. R. 41 Mad. 4 

STATUS OF TENANT. 

See Bengal Tenancy Act, ss. 5, 103B. 

I. L. R. 45 Calc. 805 

STATUTE 5 & 6 GEO. V. C. 61. 

s. 107— 

See Legal Practitioners Act (XVITI 
OP 1879), s. 36 1. L. R. 40 AIL 153 

STEP-IN-AID OF EXECUTION 

See Limitation Act (TX of 1908), Sch. 
I, Art. 182, Cls. (5) and (0). 

I. L. R. 42 Bom. 420 

See Limitation Act (IX of 1908), Sch. 
I, Art.* 182, Cl. (6). 

I. L. R, 42 Bom. 653 

STILL-HEAD DUTY. 

See Administration. 

I. L. R. 46 Calc. 663 

STREET. 

See Bombay City Municipal Act 
(Bom. A'-t III of 1888 as amended 
BY Bom. Act V or 1905), ss. 296. 297, 
299, 301 . I. L. R, 42 Bom. 462 

SUB-MORTGAGE. 

by sureties — 

See Mortgage , L L. R. 46 Calc. 702 

SUB-SOIL RIGHTS. 

See Lease, constbuotton of. 

I. L. R. 45 Calc. 87 

SUBSTITUTION. 

^ee Parties , I. L, R. 46 Calc. 862 


SUCCESSION. 

See Ghatwali Tenure. 

L. R. 45 1. A. 261 

See Hindu Law — Inheritance. 

I. L. R. 40 All. 470 

See Hindu Law — Succession. 

I. L. R. 40 All. 178 

SUCCESSION CERTIFICATE ACT (VII OF 
1889). 

■ ss. 7, 9 — Certificate of succession — 

Security — Application by loidow of separated Hindu. 
Where, under s. 9 of the Succession Certificate Act, 
1889, the requiring of security is optional, security 
sliould not be taken from the widow of a separated 
Hindu asking for a certificate to enable her to 
collect debts due to her husband, in the absence of 
special circumstances rendering the taking of 
security necessary. Narain Dei v. Parmeshwari 
(1917) . . . . 1. L. R. 40 All. 81 

SUIT. 

See Abatement of Suit. 

See Partition . I. L. R. 45 Calc. 878 

above Rs. 5,000 — 

See Jurisdiction I. L. R. 45 Calc. 926 

by zemindar to recover haqq, cess, 

etc. — 

See Provincial Small Cause Courts 
Act, 1887, Sen. II, Art. 13. 

1. L. R. 40 All. 663 

dismissal of — 

See Civil Procedure Code (1908), O. 

IX, RE. 3, 6 .1. L. R. 40 All. 690 

for money had and received — 

See Provincial Insolvency Act (VI of 

1907) , s. 16 (1). 

I. L. R. 41 Mad. 923 

valuation of — 

See Civil Procedure Code (1908), 
0. XXI, R. 66 L L. R. 40 AIL 505 

withdrawal of^ — 

See Civil Procedure Code (Act V of 

1908) , 0, XXIIT, R. 1. 

I. L. R. 42 Bom, 165 
See Civil Procedure Code (1908), 
0. XXIII, R. 1 ; s. 115. 

I. L. R. 40 AIL 612 

Limitation — B e n g al 

Tenancy Act (VIII of 1885), ss 104H, sub-s. (2), 
184, 185 -^Limitation Act (iX of 1908) ss. 29, 15, 
applicabilUy of — Oiuil Procedure Cods (Act V of 
1908), s. SO. A instituted a suit under s. lOiH 
of the Bengal Tenancy Act against the Secretary of 
State for India in Council on the 10th December 
1910, in respect of a village, the Record of Rights 
of which was finally published on tho 2nd June 
1910. A took exception to the latter. Prior to 
the institution of the suit, A served a notice on 
the defendant as required by s. 80 of the Civil 
Procedure Code. Held, that the suit was barred 
by limitation. Held, also, that s. 15, sub-s. (2) of 
the Limitation Act which was made applicable to 
suits, appeals and applications mentioned in Sch* 
III annexed to the Bengal Tenancy Act by virtue 
of s. 185, suh-s. (2), could not possibly apply to 
suits instituted under s. 10*iH which were not 
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SUIT — concld. 

mentioned in Sch. III. On a plain reading of the 
provisions of s. 185 of the Bengal Tenancy Act 
along with s. 15, sub-s. (2) of the Limitation Act, 
the latter could not be applied to extend the period 
of six months provided for the institution of suits 
under s. 104H of the Bengal Tenancy Act. Badha- 
shyam Kar v. Dinabandhu Biswas, 18 G, W. N, 31 ; 
IS C. L. J. 533, Bharoop Bass Mondal v. Joggessur 
Boy Ohowdhry, I, L. B. 26 Calc. 564, Bulkin 
Mathura Bas Koer v. Bansidhar Bingk, 16 O. W. N. 
904, Srinivasa Ayyangar v. The Secretary of State 
for India, I. L. B. 38 Mad. 92, referred to. Bropadi 
V. Ilira Lai, I. L. B. 34 All. 496, distinguished. 
SECRETARY OF StATE FOR INDIA V. GaNGADHAR 

Nanda (1917) . . I. L. R. 45 Calc. 934 


SUMMARY SETTLEMENT. 


See Kadim Inamdar. 

I. L. R. 42 Bom. 112 


SUMMONS. 


See Penal Code (Act XLV of 1860), 

s. 173 . . I. L. R. 40 All. 577 


SURETY. 

See Mortgage , I. L. R. 45 Calc. 702 

attachment of property of — 

See Civil Procedure Code (Act V of 
1908), s. 145 ; 0. XXXII, e. 6. 

I. L. R. 41 Mad. 40 


T 


TALUQA. 

See Hindu Law-— liNHERiTANCE. 

I. L. R. 40 AIL 470 

TEMPLE PROPERTY. 

See Civil Procedure Code (Act V op 
1908), s. 92 . I. L. R. 42 Bom. 742 

TENANCY. 

Sale . . I L. R. 45 Calc. 294. 

TENANT. 

status of— 

See Bengal Tenancy Act, 1885, ss. 5, 

103B. . I. L. R, 45 Calc. 805 

TENANTS-IN-COMMON. 

See Parties, Joinder of. 

I. L. R. 42 Bom. 87 

THAKBUST MAP. 

evidentiary value of — 

See Lakheraj Lands. 

I. L. R. 45 Calc. 574 

THEFT. 

See Autrefois Acquit. 

I. L. R. 45 Calc. 727 

THEKADAR. 

See OuDH Rent Act (XXII op 1886), 
s. 3 (10) and Ch. VIIA, 

I. L. R. 40 All. 541 

See Usufructuary Mortgage. 

I. L. R. 40 AU. 429 

TIME-BARRED DEBT. 

See Contract Act (IX of 1872), ss. 126, 

128 . . I. L. R* 42 Bom. 444 


TITLE. 

See Landlord and Tenant. 

I. L. R. 45 Calc. 766 

— Purchase giving right to 

get a title, but not giving actual title — Benami pur- 
chase — Transfer by true owner — Action of father 
making transfer creating estoppel binding son — 
Conduct causing change of position in transferee — 
Onus of proof on person asserting minority of trans- 
feror. The plaintiff (respondent) purchased the 
village of Badam in the zemindari of the late Raja 
of Deo, from B, a dancing girl, the natural daughter 
of the Raja, who was the father of the defendant 
(appellant). In 1886 the Raja’s estate being 
heavily involved in debt, the provisions of the 
Chota Nagpur Encumbered Estates Act (VI of 
1876 as amended by V of 1881) wore extended to 
Deo by a special Act, and a manager was appointed 
who, acting under the powers given him by the 
Act, sold the village by public auction, and it was 
Xjurchasod by X^who, it afterwards appeared, was 
a benamidar for the Raja who provided the pur- 
chase money. No conveyance of the village was 
ever made by the manager to K. When the 
management came to an end in 1896, and the 
estate was restored to the Raja he caused L, the 
son of K (who had died), to execute a conveyance 
of Badam in favour of B in order to benefit her 
and M her mother, L merely acting on the command 
of the Raja. B being then a minor put in through 
M a petition for registration and mutation of names, 
and the Raja himself assisted her, asking that her 
petition might be granted, and her name be in- 
serted on the j^egister, and stating that ho had no 
objection whatever to that being done, and B^a 
name was accordingly entered on the regivSter as 
proprietor of the village. In October 1898 the 
Raja died and, his son being a minor, the estate 
came under the Court of Wards whose manager in 
1899 summarily ejected R who was in possession, 
and conveyed the village to the surviving widow 
of the deceased Raja as being gur property and 
descendible from Rani to Rani. An application by 
her for mutation of names was opposed by B and 
rejected. The Rani thereupon filed a suit against 
R and the appellant basing her case on the allega- 
tion that K was benamidar for her. But the Sub- 
ordinate Judge held that he was a benamidar oi 
the late Raja, and dismissed the suit, a decision 
which was affirmed by the District Judge. In 
1908 R executed the conveyance in favour of the 
plaintiff who brought the present suit against R 
and the appellant for declaration of title and for 
possession. The defence was a denial of B's title 
to convey, and a denial of her power to do so as 
being a minor. The Subordinate Judge upheld 
both defences and dismissed the suit. The High 
Court reversed that decision and gave the plaintiff 
a decree. Held (affirming that decision), that the 
onus of proving E’s minority was on the appellant 
and he had not established his assertion. Held, 
also, that the sale by auction, though it gave K a 
right to get a title, did not give him an actual 
title. Both Courts found that K had failed to 
prove he was a true purchaser for value. When, 
therefore, L executed the conveyance in favour of 
R the late Raja was the true owner. K was a 
trustee for him, and the trusteeship was all that 
L succeeded to. The late Raja too was proprietor 
of the estate of which Badam was a part ; ,so that 
if by renunciation or limitation the right of K to 
get a conveyance became extinct, the full right 
and title were in the late Raja j and not only did 
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he cause L io execute the conveyance, but he 
actually assisted B to get registration of her name 
as owner- By so doing he caused her to change 
her position, for by such registration she became 
bound to the Government for all the liabilities 
attaching to the registered holders of immovable 
property. If the late Raja had lived and attempted 
to regain the property, that conduct would have 
estopped him from doing so. The appellant was 
his son, and succeeded by gratuitous title, and he 
could not, therefore, do what his father would have 
been unable to do. Raja of Deo v. Abdullah 
(1918) . . . . I. L. R. 45 Calc. 909 

TORT. 

-- — ; Negligence — M u n i- 

dualities, liability of — Bepalr of road — Independent 
contractor — Heaping of gravel on road without light — 
Injury to plaintiff — Damages — Statutory bodies, 
liability of — District Municipalities Act {IV of 1884), 
ss. 172 and 173 — Madras Motor Vehicles Act (I of 
1907) — Abse?ice of licence, effect of. The plaintiff 
sued the Municipality of Vizagapatam to recover 
compensation for injuries sustained by him owing 
to the negligent stacking of gravel in a municipal 
road which was being repaired by a contractor 
employed by the municipality. The defendant 
pleaded non-liability under the general law and 
also on the ground that it had employed an in- 
dependent contractor for the repair of the road. 
Held, that the municipality was liable to pay 
damages to the plaintiff for the injuries sustained 
by him. Per Seshagiri Ayyar, J. In laying and 
maintaining a road, municipalities in this country 
are not exercising purely sovereign functions and 
consequently they are liable for misfeasance. The 
Secretary of State v. Cochcraft, I. L. B, 39 
Mad^ 351, distinguished. The absence of a pro- 
vision for payment of damages in the District 
Municipalities Act which directs the application of 
the Municipal fund in a particular manner, does not 
affect the right of a person against whom a wrong 
has been committed by the statutory body to 
recover compensation for such injury. The fact 
that the plaintiff did not obtain a licence under the 
Madras Motor Vehicles Act at the time of the 
accident did not disentitle him to damages. Al- 
though an employer is not ordinarily liable for 
illegality or neglect on the part of a contractor 
employed by him, there are certain recognized 
exceptions to the rule, namely : — (i) Where the 
employer is aware that the doing of a contract 
work involved a public danger, he ought to see that 
the contractor so discharges Ixis duty as to avoid 
such a danger; The Corporation of the Town of 
Calcutta V. Anderson, I. L. B. 10 Calc. 445, referred 
to. (ii) Where statutory bodies are entrusted with 
the performance of a public duty, their liability 
cannot be shifted to a contractor. Hardaher v. 
Idle District Council, 1 Q.B. 335, referred to 

Per Napier, J. (i) A statutory body like a muni- 
cipal council cannot be said to be either the servant 
or the agent of the Crown unless it is so constituted 
by the provisions of the Act. (ii) With regard to 
statutory bodies, the liability does not depend on 
their levying tolls or taxes on account of the work 
undertaken by tJxem. (iii) S. 173 of the District 
Municipalities Act does not control the provisions 
of s. 172 of the same Act. (iv) Where a statutory 
authority has p ^wc^ to do something to a road 
which will make it dangerous while it is being done 
it is liable for any negligence in the doing of that 
which has to be ione, whether the action be-that 
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of its own servant or of an independent contractor* 
Municipal Council of Vizagapatam v. Roster 

(1917) . . . . L Ii. R. 41 Mad. 638 

TOUTS. 

See Legal Practitioners Act (XVIII 
OF 1879), s. 36. I. L. R. 40 All. 163 

TRANSFER. 

See Chaukidari Chakaran Lands. 

I. L, R. 45 Calc. 765* 

See Criminal Procedure Code (Act V 
OF 1898), s. 195. 

I. L. R. 42 Bom. 190 

by father, effect of— 

See Title, proof of. 

I. L. R. 45 Calc. 909 

effect of — 

See Chaukidari Chakaran Lands. 

I. L. R. 45 Calc. 515 

: — to landlord — 

See Chaukidari Chakaran Lands. 

I. L. R. 45 Calc. 685 

TRANSFER OF PROPERTY ACT (IV OP 1882). 

ss. 2 (d), 36— 

See Provincial Small Cause Courts 
Act- (IX of 1887), Soir. II, Art. 7. 

L Ii. R. 41 Mad. 370 

ss. 2 (d), 52— 

See Company . I. L. R. 42 Bom. 215 

s. 6 {a) — Hindu law — Adoption by 

tvidow — Postponement of adopted son^s estate during 
the widow'^s life — Transfer made by adopted son of 
property forming part of the estate in the ividow^^ 
life-time — Spes successionis. An agreement de- 
priving an adopted son of his right to take posses- 
sion of the property of his adoptive father is not 
prohibited by law. Kali Das Bijai v. Shankar, 
I. L. B. 13 All. 391, and Visalakshi Animal v. 
Sivaramien, I. L. B. 27 Mad. 577, referred to. 
Where such an agreement has been entered into, 
for example an agreement giving a life estate to the 
adoptive mother and the remainder to the adopted 
son, the interest of the son is not merely that of a 
contingent collateral Hindu reversioner, but he has 
vested interest in the property of his adoptive 
father which he is competent to deal with, subject 
only to the previous life estate, He is not barred 
by the provisions of s. 6 (a) of the Transfer of 
Property Act, 1882, from dealing with the property. 
Balwant Singh v. Joti Prasad (1918), 

I. L. R. 40 AIL 692 

s. 9— 

See Mortgage . I. L. R. 46 Calc. 748 

S. lo- 
oses Lease . I. L. R. 46 Calc. 940 

s, 63— 

See Fraudulent Alienation, 

I. L. R. 41 Mad. 612 

Transfer to stranger for value in 

fraud of creditors — Knowledge of intention to defraud, 
if su'^ient. A transferee who is not himself a 
creditor and who takes the transfer with full know- 
ledge of the fraudulent intention of the transferor 
to defeat his creditors is not a ttansferce in good 
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TRANSFER OF PROPERTY ACT (IV OF 1882) 

— contd. 

S. 53 — concld. 

faith and such a transfer is void as against a 
creditor even if the transferee has paid full value 
of the property purchased by him. Such a transfer 
cannot be held to be valid on the ground that a 
portion of the consideration money was applied 
by the transferor in payment of some debts which 
he owed to third persons. Aptabuddin Chaw- 

DHTJRY V, BaSAKTA KuMAR MuKHAPADHYAYA 

(1916) 22 C. W. N. 427 

S. 64 — B-ffect of section on doctrine of 

fart performance where vendor has paid full pur- 
chase-money and obtained possession. The plaintiff 
sued to recover possession of land which originally 
belonged to him and was purchased by D at a sale 
in execution of a decree for money against him. 
Symbolical possession was taken by D who agreed 
to convey the lands to the plaintiff in consideration 
of a certain sum and actually executed a convey- 
ance which however was not registered for non- 
payment of the whole of the consideration money. 
Thereafter the land was sold in execution of another, 
money-decree against the jlaintiff, who remained 
in possession, and purchased by the defendant. 
Subsequent to this the plaintiff obtained a second 
hohala from D which was duly registered. It was 
found that the whole of the purchase-money was 
paid by the plaintiff to D before the purchase by 
the defendant and he was in possession at that ^ 
time. Eeldi that the plaintiff at the date of the 
purchase by the defendant had acquired a right to 
the property and as D could not at that date en- 
force any right against the plaintiff, he could not 
contend that he had no interest in the property 
which could be purchased by the defendant. That 
in Maung Shwc Goh v, Maung Inu^ I. L. M. id 
Calc, m : s. c. 21 C. W. N 500, the Privy 
Council only pointed out that s. o4 of the Transfer 
of Property Act differs from the rule of English 
law to this extent that it expressly lays down that 
a contract for the sale of immovable property 
does not of itself create any interest in or charge on 
such property. The question whether the equit- 
able doctrine of pa-rt performance which arises 
from the fact that the vendor has paid the full 
purchase-money and has obtained possession of the 
property agreed to be sold is inapplicable by reason 
of the provisions of s. 54 of the Transfer of Property 
Act was not considered nor decided by their Lord- 
ships. Jnan Chandba Las v. Hari" Mohan Sen 
(1917) 22 C. W. N, 522 

SS. 54, 118 — Mutual sales of property 

ejected by registered deeds — Subsequent agreement to 
exchange portions of the property sold' — Agreement 
acted upon, but without execiition of written instru- 
ment — Legal position of parties. In 1905, A by 
means of a duly registered deed, sold property X, 
with other property, to B, and B similarly sold 
property Y, with other property, to A. Possession 
of items X and Y was, however, not transferred, 
and shoHly afterwards A and B agreed to exchange 
the two properties. No deed of exchange was 
ever executed, but the parties remained in posses- 
sion of the properties in questin from 1905 onwards. 
In 1915 some of the heirs of B sued to recover 
property X from A in virtue of the sale deed of 
1905. Held, that in the circumstances the plaint- 
iffs were not entitled to recover. Kurri Veerareddi 
V. Kurri Bapireddi, I. L. B. 29 Mad. 336, and 
Chiddambara Chettiar v. Vaidilinga Padayachi, 


TRANSFER OP PROPERTY ACT (IV OP 1882) 

— concld, 

SS. 54, 118 — concld. 

1. L. B. 38 Mad, 519, dissented from, Mahomed 
Musa V. Aghore K^imar Ganguli, 1. L. B. 42 Calc. 
801, Maddison v. Alderson, 8 A. C. 467, Sumsudin 
Ghoolam Husein v. Abdul Husein Kalimvddm, 
I. L, B. 31 Bom. 165, Karalia Nanuhhai Mahomed- 
bhai V. Mansukhram Vahatchand, L L. M. 24 Bom. 
400, Bam BaJehsh v. Mughlani Khanam, I. L. B. 
26 All. 266, Begam v. Muhammad Yakub, I. L. B. 
16 All. 344, Muhammad Talib Husain v. Inayati 
Jan, I. L. B. 33 All. 683, Jhmnplu v. Kutramam, 
I. L. B. 39 All. 696, and Maung Shwe v. Maung 
Inn, I. L. B. 44 Calc. 542, referred to. Salamat- 
uz-Zamin Begam v. Masha Allah Khan (1917). 

I. L. R. 40 AH. 187 

SS. 58 (a) and (d), 67 and 68 (c) — 

Usufructuary mortgage — Failure of mortgagor to 
deliver possession — Bight of mortgagee to sue for sale. 
Held, by the Full Bench : — Where a mortgagor 
fails to deliver possession to his mortgagee, the 
mortgage is not a usufructuary mortgage within 
the meaning of s. 58 (d) of the Transfer of 
Property Act, and the mortgagee is entitled 
to bring a suit for sale of, the mortgaged 
property. Ss. 58 {a) and {d), 67 and 68 (c) of the 
Transfer of Property Act referred to. Bam 
Karayan Singh v. Adhindra Nath Mukherji, 
1. L. B. 44 Calc. 388, followed. Arunchalam 
Chettiv. Ayyavayyan, 1. L. B. 21 Mad. 476, over- 
ruled. SUBBAMMA V. NaRAYYA (1917). 

L L. R. 41 Mad. 259 

ss. 85, 89 — 

See Mortgage . I. L. R. 40 AH. 407 

s. Ill, cl. ( 5 ^)— 

See Ejectment . 1. L. R. 45 Calc. 469 

Landlord and tenant — Forfeiture--- 

Ejectment — Cause of action — Intention to deter- 
mine the lease — Whether institution of the suit to 
eject, a sufficient manifestation of intention. A 
landlord sued to eject his tenant on the ground 
that the lease was determined by the tenant’s 
disclaimer of the landlord’s title. The tenant 
contended that the landlord had no cause of 
action inasmuch as he had never before filing 
the suit done any act showing his intention to 
determine the lease as required by cl. (g) of s. Ill 
of the Transfer of Property Act, 1882. Held, that 
the mere institution of the suit and the assertion 
in the plaint as to the repudiation of the landlord’s 
title constituted a sufficient manifestation of the 
landlord’s intention to ^ determine the lease. 
IsABALi Tayabali V. Mahadu Ekoba (1917). 

I. L. R. 42 Bom. 195 

ss. 122, 123, 126— 

See Occupancy Holding. 

I. L. R. 45 Calc. 434 

TRANSFERABILITY. 

See Occupancy Holding. 

I. L. R. 46 Calc. 434 

TRANSFEREE. 

^ — from henamidar, right of, to sue — 

See Mortgage . I. L. R. 41 Mad, 43S 

TRESPASS. 

See Limitation Act (IX of 1908), SoH. 1» 
Abts. 120, 144. 

L L* R, 42 Bom. 333 
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TRIAL. 

See Coi^TEMPT OF Court. 

I. L. R. 45 Calc. 169 

See Criminal Procedure Code (Act V 
OF 1898), s. 369. 

I. L. R. 42 Bom. 202 

TRUSTEE. 

— liability of, on hundi — 

See Negotiable Instruments Act, ss. 

26, 27, 28 . I, L. R. 41 Mad. 815 

of a temple in Malabar — 

See Limitation Act (IX of 1908), Sen. I, 
Art. 124 . . I. L. R. 41 Mad. 4 

against — 

See Limitation Act (IX of 1908),' s. 10 

I. L. R. 41 Mad. 319 

TRUSTS ACT (II OF 1882). 

s. 90 — Co-owner, right of, to appro- 
priate rents collected by him towards his share, A 
co-owner who has collected as rent more than 
sufficient to pay the Government peshkash and 
has paid it, is not entitled to sue another co-owner 
for contribution to the peshkash. S. 90 of Trusts 
Act (II of 1882), referred to. Sivarnarasa Reddi 
V, Dobaisami Reddi (1918). 

1. L. R. 41 Mad. 861 


u 


UNCERTAINTY. 

See Custom . I. L. R. 45 Calc. 475 

UNCERTIFIED PAYMENT. 

See Limitation . I. L. R. 45 Calc. 630 

UNDER-RAIYATI HOLDING. 

— Transferability — Pur- 
chase by landlord in execution of a money decree with- 
out objection by tenant — Title and possession. 
Where an under-raiyati holding was without objec- 
tion on the part of the under-raiyat sold succes- 
sively in execution of two money decrees and 
purchased at the first sale by a stranger and 
at the second by the landlord who was the decree- 
holder. Tfdd, that the title of the landlord pur- 
chaser should prevail. Pramatha Bhusan Deb v. 
Ram Chaban Mondal (1917) . 22 C. W. N. 124 

UNDi^-TENANT. 

See Landlord and Tenant. 

1. L. R. 45 Calc. 766 

UNITED PROVINCES AND OUDH ACTS. 
1869—1. 

See OuDH Estates Act. 

— „ — 1886 — xxn. 

See OuDH Rent Act. 

1901— n. 

See Agra Tenancy Act. 

1904-1. 

See General Clauses Act. 

1910— IV. 

See United Provinces Excise Act. 


UNITED PROVINCES AND OUDH ACTS- 

concld. 

1912— VI. 

See United Provinces Prevention of 
Adulteration Act. 

1916— n. 

See United Provinces Municipalities 
Act. 

UNITED PROVINCES EXCISE ^ ACT (IV OF 
1910). 

S. 64 (c) — Breach of conditions of licence 

— Breach com'mitted by servant — Besponsibility of 
7naster. In order to establish an offence under 
s. 64 (c) of the United Provinces Act, 1910, against 
a licence-holder in respect of the alleged keeping 
of incorrect accounts by a servant, it must be shown 
that the licence-holder himself allowed the offence 
to bo committed by his servant, or was cognizant 
of what his servant was doing. Emperor v. Ram 
Das (1918) . . . I. L. R. 40 All. 563 


UNITED PROVINCES MUNICIPALITIES ACT 
(H OF 1916). 

S. 307 — Disobedience to notice lawfull y 

issued by a Municipal Board — Recurring fine — Pro- 
cedure necessaip to imposilion of daily fine. A 
Magistrate convicting an accused person of an 
offence under s. 307 (6) of the United Provinces 
Municipalities Act, 1916, cannot, by the same order, 
further sentence him to a recurring fine in the event 
of non-compliance with the order of the Board. 
The liability to a daily fine in the event of a con- 
tinuing breach has been imposed by the Legis- 
lature in order that a person contumaciously dis- 
obeying an order lawfully issued by a Municipal 
Board may not claim to have purged his offence 
once and for all by payment of the fine imposed 
upon him for neglect or refusal to comply with 
the said order. The liability will require to bo 
enforced, as often as tb© Municipal Board may 
consider necessary, by the instiW-ion of a second 
prosecution, in which the questions for consider- 
ation will be, how many days have elapsed from 
the date of the first conviction under the same sec- 
tion during which the offender is proved to have 
persisted in the offence, and, secondly the appro- 
priate amount of daily fine to be imposed under 
the circumstances of the case, subject to the 
maximum prescribed. Emperor v. Amir Hasan 
Khan (1918) , . , I. L. R. 40 All. 569 

UNITED PROVINCES PREVENTION OFADULr 
TERATION ACT (VI OF 1912). 


4^ g — Commission agent exposing 

idulteraied article of food for sah. Held, that a 
jommission agent who exposed for sale (but did 
lot sell) adulterated ghi was liable to punishment 
mder s. 4 of the United Provinces Prevention of 
Adulteration Act, 1912, and could not claim the 
benefit of s. 6 of the Act. Emperor r- TCedar 
sTattt nQisi . . . I. L. R. 40 All. 661 


UNRECORDED CONFESSIONS. 


See Misdirection. 

- I. L. 


R. 45 Calc. 657 


UNSETTLED PALAYAM. 

Alienability of, for debts 

of holder for the time being-— Lands held on service 
tenure, alienability of — Enfranchisement of service 
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UNSETTLED PALAYAM-^cowc/d5, 

t enure f effect of, on alienation, prior and subsequent’-- 
Regulation XXV of 1802, effect of— Private Police 
service, abolition of, by legislation — Military service, 
imposition of, on landed proprietors — Abolition of — 
Limitation Act (IX of 1908), Sch, IT, Arts. 120, 
142 and 144 — Madras Rugulation XI of 1816 — 
Madras Regulation VI of 1831 — Madras District 
Police Act XXIV of 1869— Madras Act III of 
1895. Lands hold on service tenure are, even 
apart from statute, inalienable by the Common Law 
of India beyond the life-time of the holder for the 
time being. PapaycuY, Ramana, I. L. R. 7 Mad. 
85, and Pahlciam Pilloy v. Seetliarama Vadhyar, 
14 Mad. L. J. 134, followed. Abolition of service 
■prior to the alienation renders the alienation valid. 
Kustoora Koomaree v. Monoliiir Deo, (1864) W. R. 
39, Ravlojirav bin Tamajirav v. Balvantrav Ven'ka^ 
iesh, 1. L. R. 5 Bom. 437, and Badliahai and Rama- 
chandra Konher v. Anatrav Bliaga.va.nt Desliapande, 
1. L. R. 0 Bom. 198, 212, followed. Enfranchise- 
ment of the land from service subsequent to an 
alienation thereof will not validate the alienation, 
Padapa v. Stvamirao, I. L. R. 24 Bom. 556, and 
Sannamma v. Radhahhayi, I. L. R. 41 Mad. 418. 
followed. An unsettled palayam in the Presidency 
of Madras resembles a zamindari, is hereditary in 
its character and is alienable for the debts of the 
■previous holders and of the holder for the time 
being, so as to bind the successors. The only differ- 
ence between an unsettled palayam and a per- 
manently settled zamindari is that in the latter 
the Government is precluded for ever from raising 
the revenue, and in the former the Government 
may or may not have that power. Oolagappa 
ClieiiyY. Arhutlinot, L. R. 1 1, A. 268, 306, followed. 
Held, on a review of the facts of the case, that the 
palayam of Ivannivadi in Madura district which 
was permanently settled in 1905 and which was 
in the eighteenth century liable to render military 
and police service to the Government of the day, 
was as a fact unconditionally released from such 
services prior to 1895 and that accordingly a mort- 
gage executed by the grandfather and father of 
the present zemindar in 1895 for debts incurred 
by the grandfather prior to that date and a decree 
and a Court sale held to satisfy the mortgage debt 
were binding upon the present zemindar and pre- 
cluded him from recovering the zemindari from 
the auction purchaser. That the East India 
' Company had by its Proclamations of 1799 and 
ISOl suppressed military service once imposed on 
landed proprietors in Southern India and police 
service similarly imposed was abolished pursuant 
to Regulation XXV of 1802, Regulation XI 
of 1816, Act XXIV of 1859, Act XVII of 1862 
and Madras Act III of 1895. Regulation VI of 
1831 which restrained the alienation of all public 
service inams iS' only partially repealed and 
replaced by Act III of 1895, as services other 
than those of village officers had become long ago 
obsolete. Queere : Whether if the plaintiff’s father 
had debarred himself from suing, art, 120 of the 
Limitation Act was the article applicable in which 
case the plaintiff would not be barred. Midnapobe 
Zemindabi Company v. Appayasami Naickeb 
(1918) . . , . I, L. R. 41 Mad. 749 

USAGE. 


See Custom . L L. R. 45 Calc. 835 
See Custom ob Usage. 

L L. R. 45 Calc, 285 


USUFRUCTUARY MORTGAGE. 

See Tbansfeb of Propetby Act (IV op 
1882), ss. 58, (e) and (d), 67, 68 (c). 

I. L. R. 41 Mad. 259 

■ — Lease of mortgaged pro- 

perty by mortgagee to mortgagor — Sale of equity of 
redemption to a third party in execvtio7i of a. decree 
for arrears of rent — Liability of ihehadar for rent. 
Defendant, being the owner of a zemindari share, 
made a usufnictuary mortgage of it in favour of 
the plaintiff. On the same date the plaintiff 
executed a lease of the same property for the term 
of the mortgage. Defendant fell into arrears with 
his rent, and plaintiff sued him and obtained a 
decree, in execution of which he brought to sale 
defendant’s equity of redemption under the mort- 
gage and it was purchased by a third party : the 
purchaser, however, did not obtain mutation of 
names in his favour. Held, on a fresh suit brought 
by the lessor for arrears of rent accruing due since 
the sale of the equity of redemption, that the 
defendant was still liable for payment of rent as 
ihehadar. Mithan Lal v. Chhaju Singh (1918). 

I. L. R. 40 All. 429 


VAKIL. 


V 


power of, to enter into compro- 
mise— 


See Civil Procedube Code (Act V or 
1908), 0. XXIII, R. 3 and s. 96 (5). 

I. L. R. 41 Mad. 233 


VALUATION. 

See Assessment. 


I. L. R. 42 Bom. 692 


See Resumption of Land. 

I. L. R. 42 Bom^ 668 

VALUATION OF SUIT. 


See Civil Procedure Code (1908), 0. 
XXI, B. 66 . 1. L. R. 40 All. 505 

VATANDAR JOSHI. 


Observance of non- 

Bralimanical ceremonies — Yajrran himself perform- 
ing the ceremonies- — Right to recover fees. The 
defendants were non -Brahmin residents of a village. 
Defendant No. I’s mother having died, he, with the 
assistance of defendant No. 2, performed over the 
body certain non-Brahmanical ceremonies. No 
fees were paid to the defendant No. 2 and the whole 
conduct of ceremonies was with the defendant 
No. 1 himself. The plaintiff, a Vatandar Joshi of 
the village, having sued to recover damages for 
loss of his customary fees : Held, that the plaintiff 
was not entitled to recover damages as the cere- 
monies performed were other than Brahmanical 
ceremonies and there was uo ground upon which 
the plaintiff could lawfully exact the payment of 
his fees. Viihal Krishna JosM v. Anant Ram- 
chandra, 11 Bom. H. 0. R. 6, Dinanath Abaji v. 
Sadashiv Bari Madhave, /. L. R. 3 Bom. 9, Raja 
valad Shivapa v. Krishnabhat, I. L. R. S Bom. 
232, distinguished. Bala Genuji v. Balwant 
Laxman (1918) . . I. L. R. 42 Bom. 613 

VENDOR AND PURCHASER. 

See Lease . I. L. R. 42 Bom. 103 

See Sale of Goods. 

I. L. R. 45 Calc, 28 
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VILLAGE CHAUKIDARI ACT (BENG. VI OF 
1870). 

See Chaukidabi Optakaban Lands. 

SS. 60, 61 — Legal effect of res'umfflion of 

chaukidari chakaran lands and subsequent transfer- 
ence thereof to the zamindars, ivheiher in such a case 
the zemindar acquires a nexo title thereto and whether 
it is incximbent on the putnidar to ask for a fresh 
settlement thereof. Where chaukidari chakaran land 
forming part of lands settled in putni was resumed 
by Government under the provisions of the Village 
Chaukidars Act and was subsequently transferred 
to the zemindar who thereupon settled such lands 
with the plaintiffs who were third parties : Heldt 
that the zemindar was not competent to make a 
settlement with the plaintiffs and that under the 
grant which the plaintiffs obtained they had ac- 
quired no right as against the puinidars. The 
qmtnidars were not bound to take a fresh settlement 
from the zemindar after resumption. Held, also, 
that the transfer of the lands by Government, sub- 
sequent to resumption, did not create a new estate 
in the zemindar, but the estate thus taken by him 
was in confirmation and by way of continuance of 
his existing estate. Socibendbo Mohan Stnha v. 
Rajendba Nath Boy (1917) . 22 C. W. N. 660 

s. 61— 

See Ohaukidabi Ciiakaban Lands, 

I. L. R. 45 Calc. 515, 685 

VOTERS. 

qualiffcations of — 

See Municipal Election. 

L L. R. 45 Calc. 950 


w 

WAGER. 

See Contract Act (IX of 1872), s. 30. 

1. L. R. 42 Bom. 676 

WAGERING CONTRACTS. 

— : Common intention to 

wager essential — Speculation not equivalent to wager- 
ing — Pakki Adat — Contract Act {IX of 187 2)^ s. 10 
— Bombay Act III of 1865, ss. 1 and 2. Specu- i 
lation does not necessarily involve a contract by j 
way of wager, and to constitute such a contract 
a common intention to wager is essential. Even 
if one party to a contract were a speculator who 
never intended to give delivery, and that fact was 
known to the other party, yet in the absence of 
any bargain or understanding, express or implied, 
that the goods were not to be delivered, that would 
hot convert a contract, otherwise innocent into a 
wager; nor would the mere fact, that as to the 
greater part of the goods there was no delivery 
but an adjustment of claims, vitiate the transac- 
tion. Pakki Adat dealings are well established as 
a legitimate mode of conducting commercial busi- 
ness in the Bombay market. Ileld (reversing the 
decision of the appellate High Court), that the 
contracts in shit were not wagering contracts. 
Bhaowandas Barasbam Bubjorji Kuttonji 
(1917) . . . . 1. L. R. 42 Bom. 373 

WAIVER. 

See Ejectment , I. L. R. 45 Calo. 469 


WAJIB-UL-ARZ. 

Sec Evidence . I. L. R. 40 All. 50 
See Pre-emption. 

I. L. R. 40 All. 617, 626, 690 

^ — Authority of, as evid- 
ence — Its ^ importance in settlement proceedings’-— 
Presumption as to its correctness until successfully 
impugned though not a document creating a title — 
Dispute between proprietors of two adjacent villages 
as to the ownership of village common lands— Limita- 
tion, The authority of a wajib-ul-arz or record-of- 
rights which is described by Sir Henry Maine in 
his “ Village Communities ” page 72, as a detailed 
statement of all rights in land drawn up periodic- 
ally by the functionaries employed in settling the 
claims of the Government to their shares of the 
rental, and as the most important object of the 
Settlement Operations, not second even to the 
adjustment of Government revenue, is universally 
recognised. Lali v. Murlidhar, I. L, M, 28 All 
referred to. Though a 
wajib-ul-arz does not create a title, it gives rise to 
a presumption in its support which prevails^ until 
its correctness is successfully impugned. In a 
dispute between the proprietors of two villages, 
Mouzah Darakki and Mouzah Sher Ali, of which 
the former belonged to the plaintiffs, and the latter 
to the defendants, as to the ownership of village 
common lands measuring upwards of 7,989 acres, 
the plaintiffs contended that these lands belonged 
to them jointly with the defendants in proprietary 
right by virtue of the ownership of the two villages, 
and the defendants maintained that they were the 
exclusive proprietors, their Lordships held that the 
final determination of the case depended on the 
interpretation to be placed on the wajib-ul-arz in 
which the final result of the settlement proceedings 
was recorded ; and on that document together with 
the facts of the case, the plaintiffs’ claim to joint 
ownership failed. The statements in the other 
documentary evidence adduced were ambiguous 
and not immutable. The laches of the plaintiffs in 
failing to assert their claim after it had been re- 
peatedly and consistently challenged as long ago 
as 1883 was a circumstance, among others, very 
unfavourable for its success apart from the bar of 
limitation. Dakas Khan v, Ghulam Kasim Khan 
(1918) . . . . I. L. R. 46 Calc. 793 

WAR. 

— effect of — ^ 

= See Sale of Goods. 

I. L. R. 45 Calc. 28 

— ^ effect of, on contracts of affreight- i 

ment — j 

See C. I. F. Contracts. ^ 

I. L. R. 42 Bom. 473 

WARRANT. 

See Form of Warrant. 

WATER. 

right to the flow of — 

See Easements Act (V of 1882), ss. 2 (c) 

AND 17 (c) . I. L. R. 42 Bom. 288 

WATER-RIGHT. 

Surface water— Bight of 

owner of higher land to discharge surface water over 
adjacent lower land — Inability of the owner of ser- 
vient tenement to discharge same owing to rise of bed 
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WATER-RIGHT— 

of adjacent stream by silting — His remedy — Dominant 
owner's right, if affected. It is well settled in this 
country that the owner of higher land is entitled 
to discharge surface* water over adjacent lower 
land. Where, owing to the silting up of a stream 
into which the water thus discharged ultimately 
flowed, the level of the bed of the stream became 
higher than the adjacent lower land, to the incon- 
venience of the owners thereof. Held, that the 
increase of burden to the servient owners not being 
due to anything done by the dominant owners, 
the latter were still entitled to exercise their rights 
and it was for the servient owners to take such steps 
as might be advisable to deal with the difficulties 
created by the rise in the bed of the stream. 
Kasiswar Mukhbrji V. Jyoti Ktjmab Mxtkherji 
(1917) . , . . . 22 C. W. N, 666 

WAY, RIGHT OF, 

Suit for declaration of — 

Whether it is necessary to locale the exact -position or 
to show whether any definite track was used — Plaintiff 
to establish the termini from and to ivhich the way 
ruThs — Plaintiff to enjoy the right in the way pointed 
out by owners of servient tenement — If not, the nearest 
route. In a suit for a declaration of the plaintiffs’ 
right of way it is not necessary to locate the exact 
position in which the way was enjoj^ed over the 
compound of the defendants, nor is it necessary 
to show that any definite marked pathway over 
the compound was always used. If the plaintiffs 
establish the termini from which and to which the 
way runs, the plaintiffs would be entitled to have 
the right of way and that right would be enjoj’ed 
in the way that the owners of the servient tenement 
point out as being the track over which the way 
should be enjoyed ; and, if not, then the plaintiffs 
would be entitled to enjoy the way by the nearest 
route. Lakhi Kanta Roy v. Raj Chaxdra 
Shaha (191S) . . . 22 C. W. N, 922 

WIDOW. 

See Hikdi; Law— Gift, 

I. L. R. 42 Bom. 136 

See Eikdu Widow. 

I. L. R. 42 Bom. 719 

See Limitatioit Act (IX of 1908), Son. I, 
Arts. 141, 144. 

I. L. R. 42 Bom. 714 

alienation by — 

See HiisrDir Law — Alienation. 

I. L. R. 41 Mad. 75 

= ^ execution of deed by — 

See Declaratory Decree. 

I. L. R. 45 Calc. 510 

— — extent of power of representation. 

' See Hindu Law — Joint Family. 

I. L. R. 42 Bom. 69 


WILL. Col. 

I 1. Oonstrijotion .... 302 
, 2. Debattar . . . . 302 

3. Proof of . . . . .303 

4. Revocation . . . . 303 


See Will and Codicil. 

22 C. W. N. 305 


WILL — conid. 

I. CONSTRUCTION. 

1. - — — - — • Construction- 

-■—Life interests — Beversionary trust — “ If then 
living ” — Vested estate. A Parsi by his will devised 
a house to his wife for her life and directed that- 
after her decease his executors should hold the 
house in trust for his son J, for life, and in the event 
of J's death in trust for J's widow (as to part if he 
so appointed) and for J's issue, and in default 
of such issue and subject to such appointment, in 
trust for the testator’s son X “ if then living ” J 
died unmarried in the lifetime of the testator’s 
widow, and of K. Held, that upon the death of J 
the house vested absolutely in K subject to the 
life interest of the testator’s widow. Capadja v. 
Capadia (1918) . . L. R. 45 I, A. 257 

2 ^ Construction of 

will — Bequest to brother's widow and on her death to 

her daughter — Successive interest — Absolute estate 

Succession Act {X of 1865), s. 111. Where in a 
will a legacy was given in the following words : 

“ On my death my youngest brother’s widow the 
said Bama Sundari Debya and when she is dead 
her daugliter my niece Kusum Kamini Debi will 
get one- fourth share of all the self -acquired immove- 
able properties which I have other than my afore- 
said immoveable properties.” Held, upon a con- 
struction of the will, that the effect of the will 
was to give to Bama Sundari an interest for life 
in the self-acquired properties of tho testator with 
a gift over on her death of an absolute interest to 
her daughter Kusum Kamini. The gift to Kusum 
Kamini was not a substitutional gift in tlie event- 
of her mother Bama Sundari predeceasing the 
testator, but it was one of successive interests ; 
and s. Ill of the Indian Succession Act had no 
apj)lication to it. Harendra Chandra Lahiri v, 
B AS ant A Kumar Moitra (1918). 

22 C. W. N. 680 

2. DEBATTAR. 

— Debattar created bij 

testator — Shebaits and executors appointedr— Com- 
promise in a suit by sliebait against executors 

Transfer by shebaits of shebait right — Suit by 
executor disputing the validity of the transfer Limit- 

ation — Indian Limitation Act {IX of 1908), 
Arts. 96, 91 — Property already debattar if pass by 
will. The testator appointed four persons as 
shebaits of the debattar created by him and four 
other persons as executors who were/ to be the 
advisors of the shebaits. In a suit brought by one 
of the shebaits against the executors, a 
compromise decree was passed in 1899 whereby 
the shebaits became entitled to appoint succeeding 
shebaits of their respective shehaiti rights by means 
of will or by any other document. Two of the' 
f shebaits took no part in the sheba. The other two 
transferred their shehaiti rights by two deeds which 
contained recitals showing that the transfers were 
for the benefit of the diety to defendants Nos. 1 
and 2 who were properly qualified persons. The 
executors brought the present suit for recovery of 
possession of the debattar properties and for a de- 
claration that the deeds of transfer of the shehaiti 
right were void and illegal, more than 14 years 
after the compromise. Held, that the suit in so far 
as it sought to nullify the deed of compromise was 
barred by Art. 95 of the Indian Limitation Acfc, and 
(semhle) Art. 01 governed the suit in so far as it 
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2. DEBATTAE— cowcZc?. 

iittacked the deeds of transfer. HeZd, also, that 
possession having been made over by the executors 
to the shebaits, the executors hecame functus officio. 
Property which is already debattar does not pass by 
will to the executor. Mohexdra Nath Bagchi 
Goun Chandea Ghosh (1918). 

22 C. W. N. 860 

3. PEOOF OF. 

Will, proof of — Succes- 
sion Act {X of 1865), s. 50 — Evidence Act {I of 1872), 
s. 68 — Examination of one attesting witness in Pro- 
bate Court if sufficient to prove will. Under s. 50 
of the Indian Succession Act there must be two 
attesting witnesses to a will but under s. 68 of the 
Evidence Act the will can be proved in the Court 
of Probate by one of the attesting witnesses. 
Eammol Das Koch v. Haeol Koli Kochini 
(1917) 22 C. W. N. 315 

4. EEVOCATION. 

Will, revocation of — 

Locus standi of person seeking revocation. A person 
who is entitled to a much greater benefit under a 
will alleged to have been revoked by another will 
has locus standi as having sufficient interest to 
oppose grant of probate and to apply for revocation 
of the probate of the later will on the ground of 
non-service of citation. It is not necessary to 
obtain probate of the earlier will in order to be com- 
petent to apply for revocation of the probate of the 
later will. Deatjpadi Dassya v. Eajkttmari 
Dassya (1917). . . . 22 C. W. N. 564 

WILL AND CODICIL^ 

O^dh Taluqdar's estate 

— Assets partly taluq and partly personal property — 
Codicil raising the amount of legatee's allowance, if 
should he^ construed as a textual amendment of the 
will — Codicil conforming to conditions, fulfilled in the 
case of the will, which would make it bindmg on 
iahiqdari properties — Effect — Codicil directing allow- 
ance to be paid from “ this datef^ if to be construed as 
•a conveyance. Where an Oudh Taluqdar executed 
^ will bequeathing inter alia a monthly sum of 
Es. 500 to his widow “ from the estate,” the said 
aliowancG being further made “ a charge upon the 
estate which the person in possession of the taluqa 
was bound to discharge,” and later on executed a 
eodicii but without conforming (as he did in the 
case of the will) to the conditions which would 
make it binding on the taluq dari estate, by •which 
he purported to raise the amount payable to the 
widow from Es. .500 to Rs. 1,000 and it appeared 
that the taluqdar had left other properties which 
would be bound by wills and other testamentary 
instruments made with regard to such conditions : 
Held, that the codicil could not be construed as 
merely textually altering the terms of the will so 
as to indicate that the increment in the allowance 
was to be paid from the same source as the bequest 
in the will, no source having in fact been indicated 
by the codicil. The direction in the codicil that 
the amount of Es. 1,000 was to be paid to the 
widow “ from this date,” should be construed as a 
wish, that the allo-a^anec should begin to run at 
once^ after death, the idea that the donee was 
•creating an anmiity during his o'wn life by inter 
vivos conveyance being opposed to the whole cir- 
cumstances surrounding the execution of the docu- 
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ment. Deputy Commissiokee op Keeei v . Eahi 
Bijai Eaj Koee (1917) . 22 C. W. N. 305 

WINDING UP, 

See Companies Aot (VI op 1882), ss. 45, 

58 . . I. h. R. 42 Bom. 595 

See Company , I, B. R, 40 All. 45 

WITNESS. 

See Evidence Act (I op 1872), s. 132. 

I. L. R. 40 All. 271 

commission to examine — 

See Civil Peoceduee Code (Act V op 
1908), 0. XXVI, E. 1. 

I. L. R. 42 Bom. 186 

— Competency of a person, 

accused of an offence, as witness against another 
implicated therein, hut separately tried — Admissibility 
of the deposition of a witness against himself on his 
subsequent trial — Evidence Act (1 of 1872), 
ss. 118, 132 — Oaths Act {X of 1873), s. 5 — Criminal 
Procedure Code Act (V of 1898), s. 342 (4). S. 5 of 
the Oaths Act (X of 1873) and s. 342 (4) of the 
Criminal Procedure Code apply only to the accused 
actually under trial at the time. Such person 
cannot, therefore, be sworn as a witness, and no 
accused jointly tried is a competent witness for, 
or against, the co-accused. But when accused 
persons are tried separately, each one, though 
implicated in the same offence, is a competent 
witness at the trial of the other. Beg. v. Harayan 
Sundar, 5 Bom. H. C. B. 1, and Empress v. Durant, 
I. L. B. 23 Bom. 213, followed. Banu Singh v. 
Emperor, I. L. B. 33 Calc. 1353, and Amrita Lai 
Hazra v. Emperor, I. L. B. 42 Calc. 957, approved. 
Queen-Empress v. Mona Buna, 1. L. B. 16 Bom. 
661, Subrahmania Ayyar v. King-Emperor, 1. L. B. 
25 Mad. 61, and Queen-Empress v. Hussein Haji, 
I. L. B. 25 Bom. 422, referred to. A previous 
deposition is admissible against the witness on his 
subsequent trial, unless he has brought himself 
within the protection of the proviso to s. 132 of 
the Evidence Act. King-Emperor v. Nanda-Gopal 
Boy, 20 C. W. N.1128, explained and distinguished. 
Akhoy Kumae Mookeejee V. Empeeoe (1917). 

I. B. R. 45 Calc. 720 

WORDS AND PHRASES. 

“ affected ” 

See Recoupment. 

I. B. R. 45 Calc. 343 

‘^‘betterment.” 

See Recoupment. 

I. B, R. 45 Calc. 343 

“ Christian 

See Cheistian Maebiaoe Act (XV op 
1872), ss. 3 AND 68. 

I. B. R. 40 All. 893 

“Court”— 

See Civil Peoceduee Code (19081, 
0. XXI, EE. 89, 02. 

B B- R. 40 All. 425 
See Partition . I. B. R. 45 CaiC. 878 
See Sanction poe Peosecution. 

I. B. R. 45 Calc. 585 
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WORDS AND PHRASES— 

“ Court of Justice ” — 

See Sanction fob Peosectjtion. 

I. L. R. 45 Calc. 685 

, et flue diligence ” — 

’See Limitation . I. L. R. 45 Calc. 84 

. dwelling house ” — 

See Pabtition , I. L. R. 45 Calc. 873 

' “finally decided” — 

See Res Judicata. 

I. L. R. 45 Calc. 442 

“ judgment ” — 

See Appeal * I. L. R. 45 Calc. 818 

“lawful guardianship” — 

See Penal Code (Act XLV of ISOO), 

ss. 366, 368 ■ . I. L. R. 40 All. 507 

■ “ mai hak hakuk ” — 

See Lease, construction of. 

I, L. R. 45 Calc. 87 

— ^ “ marry r 

See Abduction . I. L. R. 45 Calc. 641 

“ moveable property ” — 

See Penal Code (Act XLV of ISCO), 
ss. 403 AND 22 I. L. R. 40 All. 119. 

“ occupier ” — 

See Municipal Election. | 

I. L. R, 45 Calc. 950 
“ Official Gazette 

See Revenue Sale. 

L. R. 45 I. A. 205 

“ other sufficient grounds ” — 

See Civil Procedure Code (Act V of 
1908), 0. XXIII I. L. R. 41 Mad. 701 

“ par jot ” — 

See Evidence . I. L. R. 40 All. 56 

— “ period of limitation prescribed 

See Dekkhan Agriculturists* Relief 
A oT^{Xyn OF 1879), s. 48. 

I. L. R. 42 Bom, 367 

■ “ preservation of line of street ” — 

See Bombay City Municipal Act (Bom, 
III OF 1888, AS amended by Bom. 

V “of 1905), ss. 296, 297, 299, 301. 

I. L. R. 42 Bom. 462 

“ proprietor ” — 

See Agra Tenancy Act (II of 1901), 
s. 150 . . L L. R. 40 All, 656 

— “ strict proof ” — 

See Limitation Act (IX of 1908), ss. 5, 

14 . . I. L. R. 42 Bom. 295 

— “subject matter” — 

See Civil Procedure Code (Act V of 
1908), 0. xxm, R. 1. 

I. L. R. 42 Bom, 155 

sufficient cause” — 

See Limitation . I. L. R. 45 Calc, 94 


WORDS AND PHRASES-cowcl^?. 

“until”— 

See Contract for Sale. 

I. L. R. 45 Calc. 481 

: “ up to ” — 

See Contract for Sale.’*' 

I. L. R. 45 Calc. 481 

WORKMAN. 

breach of contract by — 

See Workmen’s Breach of Contract 
Act (XIII OF 1859). 

WORKMEN’S BREACH OF CONTRACT ACT 

(XIII OF 1859). 

1 . Sco^e of the Act — 

Act applicable not merely to fraudulent breaches of 

I contract. The provisions of Act No. XIII of 1859 
S are not applicable merely to fraudulent breaches 
■ of contract, but can and must be enforced in res- 
pect to any breach of a contracc within the scope 
of the Act. Emperor v. Bahhtawar, I. L. E. 40 
All. 282, followed. Aziz-ur-Rahman v. Hansa 
(1918) . . . . 1. L. R. 40 All. 670 

2. Scope of the Act — 

‘‘ Workmanf^ inemimg of — Status of accused, proof 
of — Duty of complainant to prove — Absence of proof . 
The accused received an advance of Rs. 2,500 and 
contracted to supply coolies to a rubber estate. 
Under the contract, he was to receive a commis- 
sion, of 10 percent, on the wages of the Kol maistris 
and coolies and an additional Pvs. 25 a month, if he 
resided on the estate. Having failed to fulfil his 
contract, he was proceeded against tiij^er the 
Workman’s Breach of Contract Act. On a difier- 
ence of opinion between Sadasiva Ayyar and 
Phillips, JJ., as to whether the accused was a 
“ workman ” within the meaning of the Act : Held, 
by Ayling, J., agreeing with Sadasiva Ayyar, 
j. . — (j) That the accused was not a ‘‘ workman ” 
within the meaning of the Act, and (ii) that the 
word “ workman ” means a person who engages in 
manual labour of some kind, whether skilled or 
unskilled. Gilby v. Subbu, 1. L. E. 7 Mad. 100, 
Calarum v. Chengappa, I. L. R. 13 Mad. 351, 
Manubeari, In re, 21 21. L. J. 392, and Re Rosario 
Quadros, 7. L. B. 38 Mad. 551, followed. Bowson 
v. Ha7ia7na 2Iestri, I. L. R. 1 Mad. 280, and High 
Court Proceedings, dated 13th July 1867, 3 Mad* 
H. O. R., App. XXV, disapproved. Kunhi 
Moidin V. Chamu Nair (1917b 

I. L. R. 41 Mad. 182 

S. 2 — Advance given by emp)loyer on 

agreement by workmen to work for him far a certain 
specified period — Breach of agreement. A workman 
living in Cawnpore took an advance of Rs. 10 from 
his employer and entered into an agreement to 
work for him for ten months on the understanding 
that one rupee was to be deducted from his wages 
each month. Held, that such a contract contained 
nothing repugnant to Act No. XIII of 1859 and was 
capable of being enforced under the provisions of 
ss. 2 and 3 of that Act. Lucas v. Raniai Singh, 
Criminal Revision No. 235 of 1910, decided on the 
21st of July, 1910, followed. Emperor v. Bakhta - 
WAR (1018) . . . I. L. R. 40 All. 282 

WRIST- WATCH BAND. 

See Design . I. L. R. 45 Calc. 606 
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WRITTEN STATEMENT. 2 

refusing application to file — 

8ee Appeal , I. L. R, 45 Calc. 818 ZEMINDARI. 

WRONGFUL CONFINEMENT. impartible— 

See Penal Code (Act XLV of 1860), See Hindf Law— Joint Family. 

s. 343 . . I. L. R. 42 Bom. 181 I. L. R. 41 Mad. 778“' 
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